CANADIAN

TRIBUNAL CANADIEN

HUMAN RIGHTS DES DROITS
TRIBUNAL S DE LA PERSONNE
BETWEEN/ENTRE:
~ RICHARD WARMAN |
Complainant Plaignante
‘ and/et

E
!
|

PAGES:

- CANADIAN HUMAN RIGHTS COMMISSION

(Elommission Commission
{ and/et
!
|
| - ELDON WARMAN
Respondent Intimé
|
'B'EFOR_E/DEVANT:
PAUL GROARKE CHAIRPERSON/
PRESIDENT
LINDA BARBER REGISTRY OFFICER/ - -
: L'AGENTE DU GREFFE
FILE NO./N° CAUSE: T998/11804
VOLUME: ' 2
LOCATION/ENDROIT: Ottawa, Ontario
DATE: 2005/04/26

241 - 340




- ii -

CANADIAN HUMAN RIGHTS TRIBUNAL/
TRIBUNAL CANADIEN DES DROIT DE LA PERSONNE

EEARING HELD IN HEARING ROOM NO. 1 OF THE CANADIAN HUMAN RIGHTS
TRIBUNAL, 160 ELGIN STREET, 11TH FLOOR, ON TUESDAY, APRIL 26,
2005, AT 9:30 A.M. LOCAL TIME

!
|
!
|
| CASE FOR HEARING/CAUSE DEVANT ETRE ENTENDUE

!

IN THE MATTER of the complaint filed under section 13(1) of the
Canadlan Human Rights Act by Richard Warman, dated June 1, 2003,
agalnst Eldon Warman. The Complainant alleges that the
Respondent has engaged in a discriminatory practlce on the
grounds of religion and national and ethnic origin in a matter .
related to the usage of a telecommunication undertaking.

l
t
|
!
l
'PPEARANCES/COMPARUTIONS

Richard Warman on his own behalf
ﬁalerie Phillips Counsel for the Canadian Human
Monette Maillet Rights Commission

StenoTran




- iii -

|

E |
i TABLE OF CONTENTS / TABLES DES MATIERES
| -

i

Pagé
RESUMED: RICHARD WARMAN ' 242
élosing submissions by the Complainant | 266
élos1ng submissions on behalf of the Canadian Human
nghts Commission _ ‘ ' 273

i
i

|
i
|
i
|
i
|
i
1
i
|

StenoTran




Q. A
- 0

- iv b_
LIST OF EXHIBITS / PIECES JUSTICATIVES

Description Page

Document entitled

"Magna Carta Kanata MM A.D.", downloaded
from the "www.detaxcanada.org/carta.htm"
website on 26/04/05 ' 246

Document entitled

"Just Say "No!' To Income Tax - DetaxCanada"

downloaded on 26/04/05 from
"www.detaxcanada.org/indexl.htm" 252

StenoTran




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Ottawa; Ontario
--- Upon resuming oﬁ Tuesday, April 26, 2005

~at 9:30 a.m.
RESUMED: RICHARD WARMAN

THE CHAIRPERSON: Good morning. Ms

Phillips, db you have any other guestions that you want
to ask, or are you fine with the witnéss aé»things
stand?

| MS PHILLIPS: I am fine, but I
believe that Mr. Wafman has some additional comments.

THE CHAIRPERSON: I was going to ask

-a question myself, just about bringing us up to date.

You will remember that at one point I
asked 1f these postings‘were still-on‘the web, and you
made a comment, I think suggesting that there were
probably further postings, since these just took us to
the date of the complaint.

| So I was going to ask Mr. Warman.if
he could talk about that and let me kﬁow what the
situation is.

‘MR. WARMAN: I will admit that I
haveh‘t gone back to extensively research after the
time of the filing of the complaint.

o The last date that I have is in 2003.

I am not aware that Mr. Eldon Warman continued in this

StenoTran




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25
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Taxation group. I should say that I am not aware of
any ongoing submissions of that natufe.

THE CHAIRPERSON: I think it has a
little bit ﬁo do with what the parties are asking for
in terms of a remedy. I am not entirely sure, really,
what the Commission is seeking.

You know that this Qent on until
2003.

MR. WARMAN: Yes.

THE CHAIRPERSON: Do you want to add
anything to ydur evidence? | |

\ MR. WARMAN: Yes. I have two
documents that I downloéded\this morning. Both Qf them
are from Eldon Warman's wébsite, so my submission Would
be that they are within the knowledge of Eldon Warman
and that there would be no prejudice, given that they
come from his own website.: |

They, essentially, just go to the
identification of his use of two out of the three
e-mail addresses.

THE CHAIRPERSON: Iﬂm sorry, they go
ﬁo the use of...? ‘ |
MR. WARMAN: They go to his use of

two of the three e-mail addresses that have been
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identified in the previous evidence.'f 

THE CHATRPERSON: Has Ms Phillips
seen that material?

MS PHILLIPS: Yes.

THE CHAIRPERSON: Can I take a look
at that material befofe we enter it?

Can you tell me what I am looking at,
Mr. Warman?

MR. WARMAN: Which document are you
looking at?

THE CHAIRPERSON: ﬁMagna Carta
Kanata."

I don't think that is referring to a

'subdivision of Ottawa.

MR. WARMAN: No. The "Magna Carta
Kanata" project was mentioned very briefly in passing
in Matthew Lauder's afticle in the Guelph Multicultural|
Centre as being one of Eldon Warman's?projects.
| If you look at the bottom left-hand
corner, it indicates that it is from Eldon Warman's
personal website.
| THE CHAIRPERSON: The "detax"
website, vyes.
MR. WARMAN: Then, fof everyoné's

convenience, I have highlighted on the last page ---
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THE CHAIRPERSON: Just so it's clear
for everyone, I‘don't know if I like the term "his
personal website". It is the "detax"jwebsite, and it
is certainly registered in his name. I think that's
sufficient. Somehow I am not sure that it is exactly
right to call it his personal website;

But go on, please. I don't think

there is anything to worry about there, I just want the

record to be clear in terms of how I am dealing with

the evidence.

Go on, you were going to say?.

MR. WARMAN: On page 10 of 10 --

THE CHAIRPERSON: The last page?

MR. WARMAN: Yes. His name is given
asA"Eldon—Gerald: Warman", and underneath it his
contact e-mail is listed as "warmael@hotmail.com".

THE CHAIRPERSON: . Does his name.
appear as the author of this document?

MR. WARMAN: Yes, that‘s the last of
it. That is his signature at the end of the document.

THE CHAIRPERSON: Is it basiéally the
same situation that we discussed yesterday, you go to
the "detax" website and you see a series of "clickable"
headings, and this would be one of them?

MR. WARMAN: In fact, what I did was
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just go and do a Google search on that e-mail address,

- and that was one of the links that came up. So I went

directly from the Google site, clicked on the link, and

went directly to the "detaxcanada" website -- to this

specific page.

. THE CHAIRPERSON: Bqt this is
clearly, from the e-mail address, a document that is on
the "detax" website.

MR. WARMAN: Yes.

THE CHAIRPERSON: Do you have any
comments, Ms Phillips?

MS PHILLIPS: No, I don't.

THE CHAIRPERSON: I don't see ény
difficulty entering this.

We will deal with.tHe second one
separately.

‘THE REGISTRAR: The document entitled
"Magna Carta Kanata MM A.D.", downloaded from the site
"www.detaxcanada.org/carta.htm", with the daﬁe at the
bottom of the page of 26/04/05, will be filed as
Complainant Exhibit C-1. |

EXHIBIT NO. C—lﬂ Document
entitled "Magna:Carta'Kanata MM
A.D.", downloaded from the

"www.detaxcanada.org/carta.htm"
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website on 26/d4/05

THE CHAIRPERSON: Thank you.

I see that the other document
|

contains some fairly strong language,!Mr. Warman.

MR. WARMAN: - Yes.
THE CHAIRPERSON: Ié this also from
the "detaxcanada" website? ‘ | H
MR. WARMAN: Yes, ié is. This is the
main sort of home page. There are two sort of
introductory pages, for‘lack of a better expression,
and then this is the actual main body of the website --
the opening home page, if you will.
| THE CHAIRPERSON: "Just Say "Nol!' to
Income Tax". So when you go to the "detaxcanada"
'website,_this is what you find? |
| MR. WARMAN: You would find another.
page, which would say "To enter this Website click
here“, there Qouid be another sort ofjlisting of
materials on a second page, which would then say "To
enter DetaxCanada click here", and then, when you would
click on that, you would finally come to this index
page; :
| THE CHAIRPERSON: 'Ail right. I am'.
with_you.

MR. WARMAN: The only item that I
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wished to fefer you to was on page ll‘of 13.

THE CHAIRPERSON: I‘actually think
this is helpful. At least it helps to provide some
kind of background to what we are deaiing with‘hére.

MR. WARMAN: On page 11 of 13 it
states: "This Web Page And Its Contents Presented By:
Eldon—Gérald of the WarménAfamily." It then gives his
P.0O. Box, and underneath that it saysi"Send E-Mail To"
and then there is a hotmail symbol. When you click on
that hotmail symbol, the addreés that comes up is --

| THE CHAIRPERSON: I'm sorry, I have
lost you. What page should I be on?

MR. WARMAN:  Page 11 of 13.

THE CHAIRPERSON: I see. "This Web
Page And Its Contents Preseﬁted By..."

MR. WARMAN: And thén it gives his
P.0O. Box address, and then underneath that it says
"Send E-Mail To", and then it lists the little hotmail
symbol. If you click on that, it brings up the e-mail
address "warmael@hotmail.com". |

THE CHAIRPERSON: Okay. Tt's not
here, so I am going to add that to my?copy.

Is it Jegwarman"?
MR. WARMAN: .No, this is ﬁwarmael“.

THE CHAIRPERSON: Oh, the same one,
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"warmael@hotmail.com".

MR. WARMAN: Yes.
Then, just below that --
THE CHAIRPERSON: "OutGun", yes.

MR. WARMAN: When you click on that,

it gives you "egwarman@outgun.com”.

same

been

been

with

THE CHAIRPERSON: I gather -- and

perhaps I am turning to counsel -- that this is the

address that the Commission and Ehe Tribunal have
using for Mr. Warman. Is that r&ght? |

MS PHILLIPS: The e%mail that we have
using to correspond with him? |

THE CHAIRPERSON:  Yes.

Was this the same address?

MS PHILLIPS: I haven't corresponded

THE CHAIRPERSON: The affidavit of

service. I don't mean correspondence.

Isn't this the address that was --
MS PHILLIPS: No, it's not.

THE CHAIRPERSON: It's a different

address?
MS PHILLIPS: It's a different one.
THE CHATRPERSON: I;m sorry, 1 see
what you are saying.
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MS PHILLIPS: The post office box --
I think that Madam Registrar and I both initially sent

some letters to that addfess,'which were returned, and

then we sent them to his home address, which were also

returned. Then we process served him at his home

address.

THE CHAIRPERSON: I -am just looking:
for anything else that would confirm fhat this, indeed,
comes from Mr. Warman. |

I don't think there is any real
difficulty. I have no problem entering this.

Do you have any comﬁents, Ms
Philiips? :

MS PHILLIPS: ©No, thank you.

THE CHAIRPERSON:, Mﬁ. Warman, are
there references to Jews ér Freemasons, or are there
anti-Semitic remarks in thisg?

I gather there is ndthing you are
. i )

aware of. - |

MR. WARMAN: There is certainly
nothing as egregious as the Google po;tings. There are
paésing references, but ndthing -- .

THE CHAIRPERSON: OQlique references?

MR. WARMAN: Yes, nqthing reflective

|
i

of his Google postings. T
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THE CHAIRPERSON: Would you, offhand,
know where there is an oblique reference, just so I am
familiar with it? |

If you'doﬁ't, don't worry about it.

Basically, from looking at it
briefly, this sets out the program, if I canvuse that
term, of the detax movement.

MR. WARMAN: Yes. It is sort of a
very brief introduction, and then he gives links to his
further materials.

THE CHAIRPERSON: It suggests that
there is no moral or legal cbligation to pay taxes, and
that judges are treasonous.

MR; WARMAN: Yes.

THE CHAIRPERSON: "The DetaxCanada
program is a free ministry
teaching God's LAW - And its
implementation via the ANGLO-
SAXON Common Law..." |

All right. If you héve nothing
further to add --

MR. WARMAN: I just ﬁoticed one
fufther thing. On page 5 of 13, simiiér to the Kyburz
case, there is an appeal for financial donétions.

THE CHAIRPERSON: What page?
|
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MR. WARMAN: Page 5 of 13. From the
'top to the middle of that page it staﬁes:

"Any financial help is accepted
with much apprdciation.;..postal

money orders wqu the best for
me." ‘
|
Then it gives his néme and P.O. Box
address.
THE CHAIRPERSON: Yés.
We»will'have that marked.
THE REGISTRAR: Theidocument entitled

"Just Say "No!' To Income Tax - DetaxCanada",

downloaded from "www.detaxcanada.org/indexl.htm", with

the date 26/04/05, will be filed as Complainant Exhibit
c-2. j
EXHIBIT NO. C-2: Document
entitled "Just Say “No!' To
Income Tax - DeﬁaxCanada",
downloaded from
"www.detaxcanada.org/indexl;htm"
on 26/04/05
THE CHAIRPERSON: Is:there anything
else, Mr. Warman, that you want to ada in terms of
‘evidence? |

MR. WARMAN: No. If there are no
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further questions, that is the sum'ﬁotal of my
evidence: |

THE CHAIRPERSON: AIl right. You can
have a seat, Mr. Warman. | | |

MR. WARMAN: Thank you.
--- The witness withdrew

THE CHAIRPERSON: Ms Phillips, is
that the case for the Commission? | |

MS PHILLIPS: Yes. 'I believe that
Mr. Warman will begin with closing submissions.when you
are ready.

THE CHAIRPERSON: That is the case
for you, as well, Mr. Warman?

- | MR. WARMAN: Yes.

THE CHAiRPERSON: Who would like to
go first? ‘

I have some questioﬂs.

In all fairness, -1 Qould prefer to
hear from the Commission first, if yoﬁ don't mind.

MS PHILLIPS: ' That's fine.

THE CHAIRPERSON: Tﬁe first question
I have -- and I do want you to go thréugh whatever you
have prepared, but I want to go to the Commission first
because I want to understand very cleérly what you want

from me.
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MS PHILLIPS: As I stated in my
opening, Dr. Groarke, the Commission énd the
Complainant are seeking a ceaée and désist order --

THE CHAIRPERSON: I know.

MS PHILLIPS: -- and a peﬁalty.

THE CHATRPERSON: But I need much
more specific information. In terms 6f a cease and
desist order, what would that consist of?

. Is it a mattér of sdmehow getting
these documents off the web? Is it a matter of somehow
ordering Mr. Warman to stop posting these kinds of
notices?

MS PHILLIPS: The ofders in ﬁhe
past -- I think we could look to the case law perhaps
for the exacf wording of what has been used in the past
by the Tribunal, but they have been more general. They
have been very-much iﬁ line with the qudiﬁg of the
Act, and there has been éomething to the effect --

| THE CHAIRPERSON: Tﬁe wording of
section 137

MS PHILLIPS: Sectioh 54, and then
éeétion 54 refers to 53(2) (a), which &alks about cease
and desist. h ;

THE CHAiRPERSON: -W% can deal with

that, but before I hear from you, Mr.jWarman --
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We haven't even discussed liability.

Are we talking aboﬁﬁ somehow
physically removing these documents from the web?

MS PHILLIPS: No, we are talking
about an order that Eldon Warman will‘cease to continue
this practice.

THE CHAIRPERSON: Is it pdssible to
have this kind of material removed ffém the web?

MS PHILLIPS: We would use your
order, if it is given, to discuss with Google, where
most of the postings are located at the moment --

THE CHAIRPERSON: I?suppose that
Google is an American company, or a multinational, so

there are all sorts of legal difficulties in terms of

the Tribunal ordering them to remove material. 1Is that

-right?

MS PHILLIPS: But the order wouldn't
be against Google, the order would beiagéinst Eldon
Warman, and it would be up to Google whether or not
they would want to assist the Commission and the
Complainant in removing the material.

In the Zundel case, 'I believe it was
Member Pensa who talked about cease aﬁd desist orders

and the reality that sometimes they are ineffectual,

but that there is still benefit in making that order,

| -StenoTran




and not solely for the purpose of‘finding someone in
contempt later on.

THE CHAIRPERSON: I%think my concern
is quite the other way.

I don't want to get .ahead of myself.
Certainly, yesterday, I was trying to remain as ﬁeutral
as I could be. Obviously some of thé‘material, on its
face, is quite offensive, it seems to me, for anyone
who has any kind of sensitivity to thése issues, but I
want to remain neutral, and I still haven't made a

decision.

But if I decide thaf there is

liability and find in favour of the
Commission/Complainant, then I want to do as much as I
can. |

If cease and desist:Orders are vague
and ineffective, I would liké the Commission to advise
me how we can provide a remedy that ié effective.

I did wonder, as MrJ Warman  went
through this material, Where we end ub at the end of
the day.

As I say, 1 still want you to discuss
liability in your submissions, but I want to know where

we are going in terms of this hearing and what you need

at the end of the day.
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A general cease and desist order, if
oné finds liability, I don't think that is very
difficult. I think, obviously, the Tribunal could do
that, and obviously, if it is in the general terms of
the Act, there is no issue as far as that is concerned.
But is that going to do the job?

MS PHILLIPS: What I can say -- and
perhaps Mr. Warman could assist me -- is that Mr.
Warman has previously filed complainté with Internet
servicevproviders about materials thap have been
posted, and they have generally ——'thé larger companies
can't possibly be aware of all of the%material that is
posted on their news groups and serve&s’——

| THE CHAIRPERSON: Apsolutely.

MS PHILLIPS:. -- and generally what
we have found is, when it is brought %6 their
attention, they are more than willingito remove it, and
also give a notice, because there is Qenerally a
standard -- }

THE CHAIRPERSON: Wé will come to
you, Mr. Warman. I Want to hear fromicounsel.

MS PHILLIPS: I think he can assist,

but there is generally a standard con#ract, when you

;sign up for an e-mail account, for example, when you
|

sign up with a server for your own web page, and there

StenoTran




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

258

is a standard clause within it about ;ffensive'material
being posted. ; |

Generally, the 1argér IPSs and
Internet companies will see the posting of this
material as a breach of that contract;that they have
with their client. ;

So, in practical tefms, your cease
and desist order, if it is given, whiie it won't be
against Google, I think they would recognize it, and
they would recognize that Mr. Warman has, in fact,
breached the terms of the Google news group conditions
of posting, and I don't think it would be difficult to
remove them.

THE CHAIRPERSON: Would a cease and
desist order, for example, list the péstings, or would
it be a general order, and then it onld be for the
Commission and Mr. Warman to pursue ié?

There is no point iﬂ hiding these
things. Again, if Eldon_Warman were here, I think I
would put it to him. The most offénsive posting is,
obviously, the posting which refers to soap and
lampshades. it ié obviously extremely offensive.

I do have a questioﬂ‘about judicial
notice, but I want to know, is it a general cease and

desist order, or do you, for example, list that
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particular posting, in the fervent hope that the
provider would then remove it?

 MS PHILLIPS: T think it would be
prudent to be a little more general i% the order.

| The materials demonstrate that there

are years worth of postings, and possibly two more
years worth that we don't know of. The lést that we
have in our documents is from 2003.

So I think it would be helpful to be'
more general and to speak of the factithét'——

THE CHAIRPERSON: I will come to you,
Mr. Warman. I just want to work through this slowly
énd sort out what I am dealing with here.

If you giVe a general cease and
desist order -- I just want to understand the
situation -- does it then make its way to Google
eventually, and do'they simply exercise their editorial
abilities in going back and removing haterial, or does
that posting stay on the web?

MS PHILLIPS: Could;I have one

THE CHAIRPERSON: Mr Warman, while
Ms Phillips is consulting --

MR. WARMAN: I wanted to bring your

attention to two specific paragraphs in the Kyburz
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decision which deal with the questions you are asking.

MS PHILLIPS: That is the same thing
that Ms Maillet has brought to my attention.

THE CHAIRPERSON: Who would liké to
refer me to -- :

MR. WARMAN: I woulq draw your
attention to tab 7 of the joint book éf authorities.
At page 19 of 28, paragraph 83 gives the specific
example of the order that was made injthat case by ﬁhe
panel in the Warman v. Kyburz decisioﬁ. ‘

THE CHAIRPERSON: Thjis does refer to
some material that was already posted. |

| MR. WARMAN: Yes, ig does.

THE CHATRPERSON: Do you have
experiencé, Mr.'Warman, in terms of enforcing these
Qrders?

MR. WARMAN: I do.

In thié case Yahoo, éfter a couple of
contacts with them, and finding the right person within
their legal section to speak with, waé co-operative and
did, in fact, take down the Yahoo forum, because Mr.
Kyburz had declined to do so.

THE CHATRPERSON: Are you confident

that an order in these kinds of general terms would be

sufficient to remove the kind of material we have been

StenoTran |




dealing with?

'MR. WARMAN: With regard to that
question, I would refer you to paragréph 86, which is
on the next page. It talks about the%fact that in the
Kyburz case the Commission had aéked for an order that
Mr. Kyburz contact "archive.org". Wa%chive.org"
attémpts to be a giant archive of the|Internet, or as

: much of the Internet as they can acceés, through, for
lack of a better word, little robots that go through
and scan websites all over the Internet.

They are attemptingﬁto amass a
library of the Internet, if you will..
THE CHAIRPERSON: So that they can do
some kind okaeywofd search and then femove -
MR. WARMAN: It is ﬁore for a
historical record. j
| bThe purpose of "arcﬂive.org" is
simply to be a historical record of the Internet.
| But, in this case, %hat I would
specifically draw your étténtion to i% the f£ifth line

- from the bottom, where it starts at the right-hand
side, "It seems to us..." |
- THE CHAIRPERSON: I'm sorry, what

paragraph is that?

MR. WARMAN: TIt's pdragraph 86. 1It's

B 0
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about five lines from the bottom.

THE CHAIRPERSON: I

|
|
lsee. "It seems

to us..." _ J
MR. WARMAN: "...that a request
| from the Commi%sion to
Archive.org, aécompanied by a
copy of this décision, is much
more likely toibe effective, and

thus we decline to make the

order requested. In the absence

of statutory authorization, the
Tribunal cannoﬁ make an order

against a non-party to this

proceeding. However, we would
encourage the éroprietors of the
Archive.org web site to give
serioﬁs considération to

removing the oﬁfending material
from the site.%
So if there was a finding of
liability by the Tribunal, then I wouid suggest that an

order or a statement similar to that in the decision

would be --

THE CHAIRPERSON: I just want to

understand. I don't know the net nea?ly as well as you
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do.
If the material is femoved from the
"archive.org" site, what does that me?n? It means that

when someone else gets on the web andlsearches Google

1

they can't find it? i

1
MR. WARMAN: 1In this case, because

"archive" regularly goes through and takes images of
websites, there were archived copies ¢f Mr. Kyburz's

|
website, "patriotsonguard", stored on; the "archive.org"

website, which people could go and reference to see

what his website looked like on date k, date Y, date Z.

THE CHATRPERSON: I understand. So
this is just shutting down another soﬁrce.

MR. WARMAN: Yes, e#actly.

THE CHAIRPERSON: Bdt in terms of
actually having the postings_remo&ed,?that is really a
matter for Google, or whatever the hoét'——

MR. WARMAN: Yes. in parallel to the
Kyburz decision here, you might suggegt something like,
"It seems to me that a request from t#e Commission to
Google.com, accompanied by a copy of Lhis decision",
and then mirroring thé words frqm theiKyburz decision.
The Commission-coul& ﬁhen take

i

that --

THE CHAIRPERSON: 1In these cases, I
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|
|
I
|
|

am wondering if the Commission does up a formal order.
My concern is very simple. And we
: i

are going to have to go back to 1iabi}ity in a minute,

but, as I say, I want to know where I am going here.
If there is going to be an order, I

wasn't very clear at the outset asg to}what kind of
, | ‘
order you are looking for. I have a much better idea

now, but my concern would be that, if;there is going to
be an order, it should be an effective order.
\

I don't think it serves the public or
the system of justice very well if weigo through this
exercise and there is a finding of li%bility, you
obtain an order, and nothing happens.!

If we are going to gb through this
exercise, it is a serious legal_exercise, and the
material -- the specificvmaterial -- ér at least some
of fhe material to which you réferredi‘if it's
offending, should be removed. i am jﬁst expressing

’ |
concerns about going through the foru@, but not the
substance of the exercise. ' %

|

MR. WARMAN: If I may, my personal

|

‘experience in contacting larger corporate entities who

|

host material or run these kinds of f%rums has usually

been fairly positive, in that they ha?e been, in fact,

fairly reSponsive, particularly when it is backed up

| |
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1
|

I would presume thaq if there were a

with some form of judicial decision.

finding of liability, the Commission %ould then take
the step of registéring that deciéion%with the Federal
Court. 3

THE CHAIRPERSON: 'Yés.

MR..WARMAN:» And pafticularly when it
is backed up with an order from a triﬁunal and the

Federal Court, they are much more wiliing to act on it.
|

The last point I wodld make is, of

1

course, that the order would be prosc?iptive for the
|
future, in that it would say "You may!not make these

kinds of postings in the future’. That is one of the

primary -goals, to stop the recurrence%of this, if Eldon|

Warman was so inclined to continue these kinds of

activities. !
. |
THE CHAIRPERSON: I {think what would
| ,

happen is, one might in one's decision make the kind of
|

1 , ,
statement that was made in Kyburz, buF I wonder if it
) |

wouldn't be more appropriate at the ehd of the day for
the Commission to draft a formal orde%, which could be
signed by the member, and then you.cohld, of course,
file that, presumably, with the Federgl Court and do
what you need with it. ;

Would that make senge?

i
: |
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i
\
i
‘
I
\
!
i
;
‘
I
‘

MS PHILLIPS: lThat‘% fine. If there
is a ‘finding of liability, vyes, we‘co&ld do that. '
: L
THE CHAIRPERSON: ‘I‘did want a sense
of wheré we are going. Can we go back to the more
general issues on liability? i
I do have some othe# questions about
the penalty. I have already raised t%at with you.
|

Who would like to go first?

I wanted to clariny as I said, where

we were heading in terms of an drder.f

Do you want Mr. Warmén to go first,
Ms Phillips, in terms of general-submissions?

MS PHILLIPS: That's fine.
CLOSING SUBMISSIONS BY THE COMPLAINANT

MR.‘WARMAN: After witnessing the
horrors of the Holocaust and World War II, Canada and
the.ihternational community came together in an attempt
to establish a legal framework through documents such
as the Universai Declaration of Human Rights, and later
agreements, like the International Covenant on.Civil
and Political Rights, to attempt to ensure that such
carnage would never again téke place.

Article 1 of the Universal

Declaration of Human Rights states that:

"All human beings are born free
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and equal in dignity and

rights."

Article 7 hoids_that:

"All are equal before the law

and are entitled without any

discrimination to equal
protection of the law. All are
entitled to equal protection
against -any discriﬁination in
violation of this,Declafation

and against any incitement to

such discrimination."

Concerned with the enduring plague of
bigotry, the United Nations later enacted the
International Covenant on Civilvand Political Rights
that Canada adhered to in 1976. Under article 20(2) of
the Covenant; Canada, as a party, undertakes that: any
advocacy of naﬁional, racial or religious hatred that

constitutes incitement to discrimination, hostility or

THE CHAIRPERSON: -I:m sorry, which
covenant is that? :

MR. WARMAN: Tt is article 20(2) of
the Covenant on Civil and Political R&ghts.

l
THE CHAIRPERSON: Dé you have a legal

|
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reference for that?

I can find oﬁe.

MR. WARMAN: TI'm sorx
one here. Perhaps my colleague does.

MS PHILLIPS: I have
two international covenants.

THE CHAIRPERSON: I
have those in front of me.

| MS PHILLIPS: I have

could make more. |

THE CHAIRPERSON: Yo
Mr. Wérman.

Ms Phillips, could y
receive‘thoée?

Do you have a copy f

MS PHILLIPS: Yes, I

THE CHAIRPERSON: Th

Thié.was tying in wil
2 of the Universal Declaration?

MR. WARMAN: Article

THE CHAIRPERSON: Ar
incitement. |

MR. WARMAN: Yes.

ry, I don't have
copies of the

would like to
one copy, but I

u. can continue,

rou see that I do

or me?

do.

lank you.

th what, article

s 1 and 7.

ticle 7 refers to

. |
For the purposes of this case, part

of Canada's efforts to fulfil these obligations has
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been the enactment of section 13 of tTe Canadian Human
Rights Act, prohibiting the dissemination of hate .

|

messaging via the Internet that is likely to expose
. \

persons to hatred or contempt on the pasis of their
religion.

Having heard the ev%dence that has
|

been submitted, I am confident that t#e material before

you is sufficient to find that it congtitutes matters

l

that are likely to expose members of %he Jewish faith

to hatred or contempt and that Eldon Warman was

|
No segment of our society should have
'

to suffer this kind of vilification as an impediment to

l

their ability to make for themseives éhe lives that

responsible for its communication.

they are»able and wish to have. {

In contemplating thé appropriate
remedies, in addition to the requested cease and desist
order, when considering the possible imposition of a
penalty under section 54(1) (c), I believe that the
Tribunal should have regard to the fact that the
Respondent has made no effort to take responsibility
for his deeds. |

Instead, he has been obstructionist
from the beginning to the eﬁd of this process, and has

made every possible effort to stymie it, from returning
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materials, and claiming to be deceased, to his
self-admitted efforts.to avoid service of.documents.

Given the evidence,thaﬁ has been
entered against the Respondent, I would respectfully
suggest that it is entirely open to the Tribunal to
draw an adverse inference from his decision to boycott
the Tribunal hearing.

In addition, I would bring the

" Tribunal's attention to Eldon Warman's admission in his

e—mailuto‘"Mary Dufford" that "their case is based upon
some articles that I put on the news groups..."
ThevRespondent cannot be permitted to
thumb his nose at laws put in place pursuant to
Canadian society's common understanding that hate
propaganda is fundamentally poisonous to our
communities.
With this in mind, Martin Luther King
Jr. once said:
"Morality cannot be legislated
but behaviour can be regulated.
Judicial decrees'may not.change
the heart, but_they can restrain
the heartless."
I realize that neither pefsistent

human rights work nor the Tribunal will ever'fully
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eradicéte the scourge of hatred. Despite this, I
believe it is imperative for all of us to stand in
solidarity With those who are targeted, because history
has taught us that the cost of silence and inaction
whenever any group within our community.is under attack
is ultimately far greater still.

I think that this is é message that
the.Tribunal has a unique role in fulfilling; and I am
hopeful that the Tribunal will sendva strong message
that in Canada groups that are targeted will receive
the full pfotection of the law.

Although they were written in 1965,
the words of the Special Committee on Hate Propaganda
in Canada are as apropos now as they were then, and,
sadly, deal with many of the same things as this
hearing today.

The Committee was comprised of then
McGill Law Dean Maxwell Cohen, Professors Mark
MacGuigan, Pierre Trudeau, and three others. They
wrote: |

"Canadians who are members of

any identifiable group in Canada

are entitled to carry on their
lives as Canadians without being

victimized by the deliberate,
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vicious promotion of hatred
against them. In a democratic:
society, freedom of speech does
not mean the right to vilify.
The number of organizations
involved and the numbers of
persons hurt is no test of the
issue: the arithmetic of a free
society will not be satisfied
with oversimplified statistics
demonstrating that we are
casting stones and not many are
receiving hurts. What matters
is that incipient malevolence
and violence, all of which are
inherent in “hate' activity,
deserves national attention.
However small the actors may be
in number, the individuals and
groups>promoting hate in Canada
constitute “a clear and present
danger' to the functioning of a

democratic society.”

In closing, I wish to thank the

Tribunal and its staff for your time and consideration.
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Thank you.

THE CHAIRPERSON: Thank you, Mr.
Warman.

I have some questions, but I want to
ask the Commission a number of questions, and.then I
will come back to you, Mr. Warman, to see if you have
anything to add to what Ms Phillips has to say.

MS PHILLIPS: Would you like me to
proceed with my closing and then ask the questions?

THE CHATIRPERSON: Yes.

CLOSING SUBMISSIONS ON BEHALF OF THE CANADIAN HUMAN
RIGHTS COMMISSION ‘

MS PHILLIPS: I would note at thé
outset that I have made copies of my closing arguments
because I am referring to a nuhber of passages and case
law.

THE CHAIRPERSON: I would appreciate
that.

Do I have a éopy?

MS PHILLIPS: I have it here. I
wasn't sure if you would --

THE CHAIRPERSON: Obviously it would
assist. Thank you.

MS PHILLIPS: I will also endeavour

not to repeat some of the statements made by the
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Complainant about the purpose of the legislation.

I would iike to start by saying that
repeated public messages éf-hate are detrimental to the
fabric of Canadian society. The type of material seen

by the Tribunal over the course of this hearing offends

the very essence and engages the basic purpose of the

Act.

Eldon Warman has the right to hold
opinions, but When he made a conscious, informed choice
té systematically and publicly post those messages of
hatred and contempt on the Internet, through news
groups and websites, he violated section i3 of the Act.

The material in question is extreme
and has long been recognized to advérsely impact
society, and raises very serious public interest
concerns.

The Complainant referred to the Cohen
committee report that was published in the sixties.

The Supreme Court of Canada feferred to that report in
the Tayiof decision, which is at tab 2 of the book of
authorities. They stated that iﬁdividuals subjected to
racial or religious hatred may suffer substantial
psychological distress; that the damaging consequences
include a loss of self-esteem, feelings of anger and

|
outrage, and strong pressure to renounce cultural

StenoTran -




differences.

They stated that:
"Hate propaganda can operate to
convince listeners, even if
sﬁbtly, that members of certain
racial or religious groups are
inferior. The |result may be an
increase in acts of
discrimination,‘inéluding the
denial of equal opportunity in
the provision of goods, services
and facilities, and even
incidents of violence."

The Supreme Court of Canada states:
"This intensely painful reaction
undoubtedly detracts from an

individual's ability to, in the

words of s. 2 of thé Act, “make

for himself or |herself the life

that he or she is able or wishes
to have'."
Mr. Warman cited the covenants that
Canada is a signatory to in the international fora, and

I want to mention that section 13 was|not only examined

under the Constitution in Taylor, but under the laws of
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international law in 1983, when Mr. T:
complaint to the United Nations Human
alleging a violation of‘the freedom o1
guaranteed in the International Coven:

Political Rights.

aylor made a
Rights Committee,
f expression

ant on Civil and

That decision is referred to in the

Ta?lor decision. The‘committee staté(
éomplaint -~ _
THE CHAIRPERSON: ‘Ca
reference in the Taylor decision where
that?
MS PHILLIPS: The T4
at tab 2, paragraph 44. |
THE CHAIRPERSON: Th
MS PHILLIPS:

The co

rejected on the ground that "the opin:

religious hatred which Canada has an «
article 20(2) of the Covenaht to prohi
THE CHAIRPERSON: I'
quite following you. What happened at
committee?
MS PHILLIPS: The UN

rejected the complaint, stating that t}

StenoTran
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the opinions that he wished to disseminate, were
contrary to Canada's obligation under| article 20(2) of
the International Covenant on Civil and Political.
Rights,‘which has to do with racial discrimination.
THE CHAIRPEﬁSON: I lam not following
somehow.
What was the complaint to the United

Nations?

MS PHILLIPS: The complaint to the
United Nations committee was that section 13 of the
Human Rights Act violated the complainant's freedom of
expression, basically, internationally.

THE CHAIRPERSON: I lunderstand.

Was it a committee on human rights?

I am not sure if that is the right
term, but that's where ﬁhe.complaint went?

MS PHILLIPS: The United Nations
Human Rights Committee. '

| THE CHAIRPERSON: vAil right, I
understand the situation now.

MS PHILLIPS: Therefore, both our
highest national court and the internationél committee
with the authority to rule on the Validity.of section
13 have upheld the section and have affirmed its

purpose.

StenoTran:
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Finally,Ait is worth noting that just
last month, in a message on the International Day for
the Eliminatiocon éf Raciél Discrimination, March 21,
2005, the Secfetary General of the United Nations, Mr.

Kofi Annan, made the following statement:

10
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"Despite decades of efforts to
eradicate it, the virus of

racism continues to infect human

relations and quman institutions
in all parts of our globe.

Today the o0ld strains of this
disease, such %s

|
institutionaliqed

discrimination, indirect
disadvantage, racist violence,

hate crimes, harassment and
: i

persecutions are compounded by
|
1

new forms of discrimination,

seemingly defy%ng many of the

gains we have made..."

1

He went on to give ﬂhe example of the
use of the Internet for the propagati&n of racism as én
example of theée new forms of discrimination.

If we could move to ithe test under

section 13, the first component is whether the

StenoTran
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1 Respondent communicated or caused to be communicated
2 " the material in question.
5 3 | | There are a number 3f previous
é 4 decisions by the Tribunal and the'couits that are
j 5 helpful‘in making this determination.i
| 6 : - THE CHAIRPERSON; This is going to
| 7 the wording of the section, obviouslyk
8 - MS PHILLIPS: The first principle is
9 that proof of légal ownership of the %ebsite is not .
; 10 required.
E 11 That was held in the Zundel decision,
5"12 which is at tab 3, paragraph 39.
% 13 ' . In that case the Tribunal stated --
14 o . THE CHAIRPERSON: I |am sorry to do
15 this, but I don't know when I_shQuld come in.
le. : : Obviousiy there is an issue about
17 freedom of expression or free speech, and I think we
18 ' all believe in a vigorous political débate, and there
19. are some political issues that are somehow aired in
20 this kind of communication, but am I right in thinking
| 21 that the significant reference to section 13, as far as
5 22 arguments of freedom of expression are concerned, 1is
23 the reference to exposing individuals| to hatred or
24 contémpt?
25 Is it that decisive?
!
i .
| StenoTran
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MS PHILLIPS: I'm sorry, I don't
understand the question.

THE CHAIRPERSON: I jhave to respect

the Charter as much as anyone else. We do live in a
country which has, I would assume, a historical record
which fespects freedom of expression ?nd that there
should be broad public debate. When Eeople engage in

public debate on, for example, politi¢a1 issues, often

|
- they exaggerate. They will overstep the bounds of

civility. That, in itself, is to be expected and
' |
accepted. : i

I noticed that Mr. #arman and
yourself referred to the internationai covenants,.of
the language in international statutory instruments,
which speak of incitement. So I would have thbught --

I regret that we don't have the

Respondent here. I am not sure what he would say in

his defence. He might say that "I live in a free

country", ostensibly, "and it is my rﬁght‘to say what I
think". The response is that where t%e limit comes in
is when you incite other people to so%éhow mistreat
othér individuals.
Is that fair?
MS PHILLIPS: Yes. |I understand what

you are saying.
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Under this legislati

on the term is

"expose", and I am going to talk about the

interpretation of that in the next section.

I think there has be

en a very

vigorous debate at the Supreme Court level on the

constitutionality of section 13, including all of these

terms -- hatred, contempt, exposé, likely, repeated.

All of these terms w

ere dealt>with

quite comprehensively, and that decision is in our

\
material at tab 2.

They found that tbis section

constitutes a reasonable limit to freedom of expression

in Canada, and that was revisited by the Tribunal --

THE CHATRPERSON: Bu

t in terms of

someone in my position, in terms of what I am to allow

the Respondent to do, where I draw the line is that

when we get into material which somehow has the

It is actually a liberal test,

in the classic liberal sense.

I mean

It is the potential of

harm to other people that justifies the legislation.

MS PHILLIPS: Correct.

The portion

of the test I was just discussing is the communication

part of it, but I will then go on to

THE CHAIRPERSON: It

StenoTran
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Obviously, in this kind of case, the first issue that

comes up is freedom of expression.

It seems to me that
with, as I say, by virtue of the fact
talks about exposing individuals to he
contempt.

So we are going beyo
than the mere expression of  ideas.

You are with me when
kinds of comments?

| MS PHILLIPS: Yes.

THE CHAIRPERSON: Al

want to cdntinue, please --

MS PHILLIPS: At the

communication part.

THE CHAIRPERSON: Ye

MS PHILLIPS: I was
case law is helpful in breaking down f
test, and there are four principles t}
mention.

The first is that pr
ownership of the website is not requiz

stated in the Zundel decision.

I mention that becau

StenoTran
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postings were on public news groups.
| The second is that authorship of the
material is not reqﬁired. That was statedtin the
Kyburz decision.
I mention that because, as you saw
yesterday, the Reépondent.included postings by other
authors_in his messages.
In Kyburz they stated:

", ..section 13 of the Act does

not require authorship. The
discriminétory'practice is made
out when a respondent
communicates maﬁter that is
likely to expose a person or
persons to hétred or contempt by
reason of the fact that they are
identifiable on the basis of a
prohibited ground of
discrimination, whether or not
the respondent [wrote the
material himself."
The third point is positive steps
that it takes to actually find the material on the
website. |

In Kyburz they discussed this issue
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and stated:
"The fact that
sqmewhat passiv
requiring the r
posi;ive steps
access the post

not detract fro

in up-loading t

the web site, Mr.

communicated th
issue."

THE CHAIRPERSON: I
quite catch the third point. FWhat was
again? |

MS PHILLIPS: The ge
is_that it is irrelevant that you have
steps to find the material on the Inte

There was a discussi
about -- I believe in that case there

the first page.

They are talking abo

a web site is a‘
e medium,

eader to take

in order to

ed material does
m the fact that,
he material.to
Kyburz

e material in

m sorry, I didn't

5 the third point

neral third point
> to take positive
=2rnet.

on in>Kyburz

was a warning on

ut the nature of

websites, and I am bringing this up because --

THE CHAIRPERSON: Do

es that go to

privacy, or is that just a matter, somehow, of the

meaning of communicating?
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MS PHILLIPS: Commun
to communication.

The nature of the In
you often have to seek oﬁt material.
search for it.

Mr. Warman testified
he used Google to find some of these

| In the Kyburz decisi
Mactavish stated that that is irrelevs
It is communicat

still communicating.

It is an inherent

icating. It goes
ternet is that

You have to

yesterday that
documents.

on, Chairperson
ant, that it is
ting the material

characteristic of

Internet sites and of news group postings, like we saw

yesterday, that they are public.

THE CHAIRPERSON: I

am with you so

far. I don't see any of this as a problem, unless

there is some case law which somehow defines

"communicating" in an unusual sense.

MS PHILLIPS:

The very last point I
1

I
have is that section 13 says "repeatedly", and the case

law in Schnell found --
THE CHAIRPERSON: - I

that somehow, I guess, the violation

think the idea is

is in yourself.

The word "communicate" suggests that the person who is

communicating is doing something, but

of course, what

they are doing is placing it on the website.
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MS PHILLIPS: Right.
THE CHAIRPERSON: I

communication does not take place unt

receives the message on the other end.

some argument like that.

MS PHILLIPS: There

suppose the
i1 someone

I suppose it is

have only been

three Internet cases, and this material is coming out.

of those three, and there have been d

nature of communication via the Inter:

iscussions of the

net .

THE CHAIRPERSON: But, then, the way

I put it legally is, I_suppose; it is

to communicate.

almost an offer

Strictly speaking, it is not

communicated until someone reads it,
different from a conversation, in tha
Warman on the phone talking to someon
material somewhere which then. can be
I suppose, strictly
not communicated until the point wher

accessed it.

and it is

t it is not Eldon
e; he puts
accessed.
speaking, it is

e gomeone has

But, then, I suppose that the

Complainant accessing it -- there is
there. Somehow the communication clo
MS PHILLIPS: I thin

message in Kyburz is that, by posting

StenoTran
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forum, regardless of whether an actual victim reads

it --
THE CHAIRPERSON: If

it, it would still be communicating?

MS PHILLIPS: Becaus
public forum.
THE CHAIRPERSON: Al
MS PHILLIPS: The fo

repetition, which goes to the wording

In the Schnell decis

no one ever read

It would be like

saying something; if there is no one there to listen,

e it is in a

1 right. What
urth point is
of section 13.

ion, Chairperson

Sinclair stated that, by its very nature, the Internet

allows for repeated public communication once a message

is posted.

There is overwhelmiﬁg evidence that

it is the Respondent, Eldon Warman, wﬁo communicated or

caused to be communicated the material which is the

subject of this complaint.
Eldon Warman signed
the messages in question. The evidenc

that each document is from Eldon Warme

e-mail addresses.

his own name to
ce demonstrates

an and lists his

We received some further evidence

StenoTraﬁ
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this morning about these e-mail addresses actually

being posted on the "detaxcanada" webs

The majority of the
news groups referenced his detax prog:
website address. He signs his name at
Author and Consultant".

The materiais have_s
and tone to them. |

At tab B44 we saw a
which noted that the "detax" website
Warman in Calgary, the same address wk

Commission personally served the Respd

I also want to menti

site, which is
references on the
ram and gave the

c times as "Detax

imilar language

"Whois Search",

is linked to Eldon

nere the
ondent.

on that a "Whois

Search" was accepted in the Schﬁell_decision‘as

evidence of the registration of a website.

THE CHAIRPERSON: Is

where -- one would like even stronger

it a situation

or more

unequivocal evidence, but in the absence of anything to

suggest otherwise, the evidence would

seem to be

sufficient to indicate that Eldon Warman was the person

who wrote this material.
Would that be a fair
MS PHILLIPS:

of probabilities, yes.

StenoTran
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THE CHAIRPERSON: So the natural

inference from what we have and the references to the

e-mail addresses, which are consisten
cross-referencing -- because you have

"detax" website and to the e-mail add

It is almost prima facie.

almost. that there is a prima facie ca
absence of other e&idence, I think on
natural inference that, indeed, Eldon
don't know if the word "author" is th

was the source of this material.

£, and the sort of
references to the
resses.

It's

se, where, in the
e would draw the
Warman was -- I

e right word, but

You are with me on that?

MS PHILLIPS:

Yes, 1 agree.

THE CHAIRPERSON: Do I go through a

prima facie analysis in this situatio
MS PHILLIPS:

going through the elements of the tes

Definitely.

n?
I am just

t --

THE CHAIRPERSON: All right, you can

come to that then.

MS PHILLIPS:

Internet.

The next element is the

As you know, the legislation was

amended, and this complaint was filed

so the most recent version of the Act

in. June of 2003,

applies.

"Section 13(2) clarifies that section

StenoTran
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13 applies to the Internet.

Richard Warman gave

evidence- that he

observed all of the documents produced on the websites

and downloaded these himself before providing them to

the Commission.
We have seen the use
addresses, websites and Google. They

components of the Internet.

of e-mail

are all

The third and final part of the test

- is whether the material is likely to expose a person or

persons to hatred or contempt by reason of the fact

|

that those persons are identifiable on the basis of a

prohibited ground of discrimination.

The Commission submi

ts that the test

to be used in determining this was set out by the

Tribunal in the Nealy v. Johnson case

which is cited

in our book of authorities, and was cited with approval

in the Supreme Court of Canada case of

at tab 2.

The first portion of

Taylor, which is

the test is

"likely" -- whether something is likely to expose

someone to hatred or contempt.
In Nealy, the Tribun
"...that it is

that evidence b

StenoTran
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ény particular
group took the
seriously and 1
hatred or conte
another or othe
that anyone has
victimized in t
enough to prove
in the messages

than not to spa

individual or

messages

n fact direéted

mpt against

rs, still less
in fact been

his way. It is
that the matter
is more likely

rk a positive

reaction amongst some of the

listeners to it which will

likely in turn

in “hatred' or

manifest itself

“contempt'

towards the targets of the

messages."
That is Nealy, tab 4
The next word invthe
"expose". In Nealy, the Tribunal sta
is a more passive word, as opposed to
is the word we were discussing earlie
"that an active effort or intent on t

communicator or a violent reaction on

recipient are not envisaged". Rather|,

to leave a person unprotected, to lea

StenoTran

, page 1l6.
test is the word
ted that "expose"
"incite", which
r, and indicates
he part of the

the part of the
‘"expose" means

ve open to
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ridicule, censure or danger, creating
conditions for hatred or contempt to

the identifiable group open or vulner

- feelings of hostility or putting them

‘hated.

the right
flourish, leaving
able to ill

at risk to be

THE CHAIRPERSON: Where are you

quoting from?
MS PHILLIPS: That i
4, page 16.

THE CHAIRPERSON: I

s also Nealy, tab

certainly take

the point, although I suppose that some of what we have

heard would seem to be inciteful. So

meet some kind of even stronger test.

MS PHILLIPS:

The third word in th

- examined by the Tribunal is "hatred".

"With “hatred!

it would actually

I would agree.

le test that is

In Nealy, again,

-tab 4, this time at page 15, the Tribunal stated:

the focus is a

set of emotionsg and feelings

which involve extreme ill-will

towards another person or group

of persons. ToO say that one

“hates' another means in effect

that ohe finds

qualities in the latter.

StenoTran
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a term, howevery
necessarily inv
process of “loo

another or othe

, which does not
olve the mental
king down' on

rs. It is‘quité

possible to “hate' someone who

one feels is superior to one in

intelligence, wealth or power.

None of the synonyms used in the

dictionary definition for

“hatred' give any clues to the

motivation for

the 111 will."

The next word is "contempt", which

is, again, Nealy, tab 4, page 15.

THE CHAIRPERSON: I
you have to worry that much about ﬁhi
with hate, I would assume. I suppose
contempt, but it seems to me that wha

about is an expression of hatred. An

if I could use, I suppose, a philosopl

know what the word "hate" means, and
believe that anyone could read this m

think that it was expressing hatred.

don't know that‘
5. We are dealing
you could read in
t we are talking

1 it seems to me,
hical term, that
ink people just

I find it hard to

aterial and not

Correct me if I am wrong, but if

there are issues in this case, I don'

StenoTran

t think that's




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

- where they lie.

294

MS PHILLIPS: That's fine. I just
wanted to review the case law.

THE CHAIRPERSON: I |appreciate that.

MS PHILLIPS: Perhaps I could briefly

review the facts -

4

1
i

THE CHAIRPERSON: I am learning as we

go.

MS PHILLIPS: I would like to review

the facts as they relate to the test. i

| You were discussingithe establishment
of a prima facie'ease, and I will review the evidence
as it relates to the test.

The materials have some general
characterizations of persons of the Jewish faith.
Sometimes the Respondent speaks of Talmud Jews, oOr
Zionist Jews, but often he speaks of Jews as a whole.

I will review some Qf the material
that was read in by Mr. Warman; however, it was just
yesterday, so I am sure it is still ffesh in your
memory.

The materials present a consistent
theme that Jews are part of an evil consplracy to

enslave and exploit non-Jews; that Jews are evil and

dangerous; that they have no redeeming qualities and

StenoTran
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texts and diﬁinishes or denies the Hoiocaust.
The following are some examples of
enslavement of non—Jéws by Jews. - |
In‘Exhibit ﬂR—9 he étates:
"Karl Marx, a &ew, wrote.the
program, and that directly out
of the books of the Talmud.
Sigmund Freud and Pavlov, Jews,
conditioned the minds of the
stupid “Goy' to cower down and
accept the despotic program of
the Talmud."
In Exhibit HR-44 he states:
"...I do fear Qreatly for my
graﬁdchildren,iand the world in
which they must try to live..
their lives with value and
meaning - and,énot as slaves of
Zionist Jew baﬁksters."
The next theme is HSlocaust denial or
dimiﬁishment. |
At HR-lO he states:
"You may not be a Jew; but,

you're sure acting like one.

StenoTran
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Sure, lots of people died in the

German death camps - mostly

Germans who had a different

political view than the
Zazls...as well as many Khazar
Jews who had taken over most of
the businesses in the towns and
villages and were raping and
pillaging the people just like
their big Zionist brothers are

now doing to Canada."

In that same exhibit he goes on to

I.'No one seems ﬁb be able to find
any more than about 2,000,000
million Jews iﬁ all of Europe in
1540. They keep pretty good
records of such things there.
Uhless they did a lot of
breeding in.the prison camps,
the holbcaust of 6,000,000 is a
huge exaggeratibn...the'story

seems to serve the purpose of

- laying a guilt trip on even the

countries that helped stop the

(
i
i
I
I
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Zionistkinspiréd and paid for
Nazi regime, s&lthat_all of the
western world can have its
pockets picked and its pantries
looted by these thugs."
Then, at HR-24 there was the
Hochaustidenial article that Mr. Warman briefly
summarized, which talked ébout no Holocaust order ever
being given in Germany, and that the ﬂolocaust has
given Isréel an advantage internationélly.
Then, there are many examﬁles of
general discriminatory messages againgt Jews and their
religious teachings.
At HR-12 the Responaeht refers to the
collection of Jewish laws and traditions, called the
Talmud. He states: ‘
| "...A collectién of books
originating in?Babylon during
the captivity éf Judah (around
550BC) . The térm translated to
English is: “fhe Wisdom.of the
Rabbim' (Moreélike “The evil
trash of the Rabbim of the
Synagogue of Satan')."

He went after one p@rticular

1
h

i
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contributor to the news group, who he

Jewish, at HR-21, stating:

"Joe the JewBoy

Thanks for brin
reminder for th
Canada and the
read and refres
what your NAZI-
done to the Peo

It's too bad

identified as

ging back this

e People of
United States to
h their memory of
ZIONIST JEWS have
ple of America.

we don't have a

greater need for soap and

lampshades..."

At HR-47 he calls Jews mass

murderers, evil criminals, robbers, j
extortionists, liars, genocidialists,
exploiters.

At HR-22 he states:

ackboot thugs,

frauds,

"Aren't these Zionist Jews

“lovely!' specimens of this evil

- and exceedingly decadent MASS

MURDERING cult

There are also themes of conspiracy

that run through the material. For e
Jews for the Depression of the 1920s.

At HR-11 he states:

StenoTran
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"The international bankers (read
Jews) withdrew |money from
circulation, and directly

instigated the /depression."

At HR-41 we reviewed the W-FIVE
transcript, which included some insertions and comments
from Eldon Warman in the text. He st?ted at page 2 --

THE CHAIRPERSON: Can I stop you
there? I asked you a question about judicial notice,
and you did, of course, refer to the passage. I am
aware, as are the parties, of at least the apparent
significance of those kinds of refereLces. Do I need
evidence, or can I simply draw that inference? Am I
entitled to?

MS PHILLIPS: I think the test for
judicial notice is if facts are so notorious that no
evidence is needed to prove them.

I don't have the exact quote in front
of me, but I think that ndtice can be!taken of common
facts, and since the Holocaust happened over 50 yeaxrs
ago and there has been quite --

THE CHAIRPERSON: I lam referring
to -- of course, all of it is disturbing. The
reference is presumably to the fact that lampshades

were made of human skin.

StenoTran
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Can I work on the assumption, for

example, that an ordinary member of the public, in

reading this material, would draw that conclusion?

I.don't know if I need evidence or

whether --

I still have'to be n
Can I draw --

This kind of materia

eutral and -fair.

1l is offensive

with or without it, but I think it does go --

That particular refe

disturbing, but I am not sure whether

rence is deeply

I can work on my

own knowledge of the significance of that reference or

whether I need it from someone else.
MS - PHILLIPS: . I woul

facts of the Holocaust, and a lot of

notorious in Canadian society.

I would also argue t
context of the Human Rights Tribunal,
and systems came out of World War II

Holocaust -- the very first declaratic

d argue that the

information

considered

hat, within the
whose - very laws
and the

on of human rights

I think that, within this context,

Taylor specifically references the Hol

StenoTran
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there are a number of Canadian parliamentary documents

that reference the Holocaust and the
messaging -- the context of hate mess

Holocaust.

damage that hate

aging and the -

THE CHAIRPERSON: If I said that if

something is a known and notorious fact and would be

known to an ordinary member of the public -- some test

like that?

Would that give me the right to refer to

that sort of common understanding, that these kinds of.

references carry those kinds of impli
MS PHILLIPS:

uﬂderstanding of the test.

cations?

That is my

THE CHAIRPERSON: Would the

Cbmmission encourage me to make thatﬁ
MS PHILLIPS: Yes.
THE CHAIRPERSON: Th
MS PHILLIPS: I was

the quoﬁe on conspiracy -- |
THE CHAIRPERSON: I

had the Respondent hére -- just to th

suppose --

I suppose it is very

know how he would respond.

He would, at least,

implication, one would assume, in tho

StenoTran

kind of --

lank you.

just finishing

suppose, if we

ink it through, I
r difficult to

be aware of the

se statements.
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Let's not worry abou

MS PHILLIPS: Exhibil

t it. Continue

t HR-41 was the

W-FIVE transcript, and there were a number of

conspiracy theories running through his comments on

that transcript.
The first was:
"This is one of
that the Anti-D
of B'nai B'rith
cult of evil, i
_father of these
lies."
The second is the qu
lying Jew an oxymoron?" »
| In the third he refe
minister, Elinor Kaplan, stating:
ﬁElinor Kaplan
one would expec
Jewess whore.
boasting about
Canadians of th
There is also a quot
threat of violence or even genocide.

states:

StenoTran

the first clues
efamation League
, the Zionist Jew
s actually the

CTV sponsored
estion: "Is
rs to a federal

represents all
t in a Zionist
Here, she is
further rébbing
eir lives...™"

e that infers a

At HR-44 he




10
11
12
13

14

15

16

17

18
19
20
21
22
23
24

25

303

"My life DOES NOT revolve around |

Jew hatred - it is just very

stupid of anYor
America to not
the people who
our countries a

millions of our

e in North
recoénize that
are destroying
nd putting

people in grave

jeopardy are ZIONIST-NAZI

Jews.ﬂ;.Are all

Jews in the

category of Zionists? I think

not. But, those other Jews had

better damned well come out with

whom they choose to side, or

they all will be categorized as

“WORLD TERRORISTS', and could

very well be subject to total

extermination. |.

"

I think the evidence before you is

unambiguous in its meaning. There is
that Jewish people are the enemy, tha
an evil conspiracy to enslave and exp
that they are evil and dangerous, and

redeeming qualities.

a basic message
t they are part of
loit non-Jews,

that they have no

As I mentioned earlier, Eldon Warman

disparages Jewish religious texts and

StenoTran
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denies the Holocaust.

In the Zundel decision, which is at

tab 3 éf the book of authorities,‘the

some central motifs to anti—Semitism.

‘the following stereotypes: that Talm

obligated by religion to harm, cheat,
non-Jews; that Jews are criminals; an

dominate the world.

Tribunal accepted
These include
udic Jews are

lie and trick

d that Jews

There is also the use of epithets

such as "Zionist", unsubstantiated as
control and influence, inversion stra
widely understood as the victims in N
the aggressors, and the aggressors th

In the material befa
today there is a repeated pattern'of
and»ascribing extremely negative char
them as a group and as individuals.

Questions were raise
existence or extent of the Holocaust,
to diminish the horror of the events.
I mentioned, led to the modern hﬁman
systems.

The messages insinua

a disproportionate degree of power an

-media and government, and that Jews p

StenoTran

sertions of Jewish
tegies where those
a2zl Germany became
é victims.

re the Tribunal
singling out Jews

acteristics to

d regarding the
thus attempting
These events, as

rights laws and

te that Jews have
d control in the

Oose a menace to
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the civilized world.

It is submitted that
extreme denigration of Jews distingui
legitimate debate and that ailvof the
be read together in order to capture |
communication.

It is my submission
Commission and the Complainant have e:
facie case on a balance of probabilit

I am sure you are fa
test which was set out in the Simpson:
it is one which covers thé allegations

THE CHAIRPERSON: Al

with it.

the tone and
shes this from a
Se messages must

the intent of the

that the
stablished a prima
ies.

miliar with the
5-Sears case that

1l too familiar

MS PHILLIPS: Then I won't read it.

THE CHAIRPERSON: Is it the idea

under the section that it should be ti
sense, as a form of discrimination?

| MS PHILLIPS: 1t is,
up to the Respondent to prove on a bal

probabilities that this is not the caxs

reated, in a

and then it is
lance of

se, and the

Respondent has chosen not to participate in this

hearing.
THE CHAIRPERSON: It

immediately apparent to me -- I don't

StenoTran
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exist in a case of discrimination --
complaint -- don't really exist in th
situation.

Perhaps it is just‘a
worrying about the situation.
onus matters one way or the other.

Basically, these pos

- lot of time on this, but the factors that generally

in a section 7

is kind of

matter of not

I don't know if reverse

tings -- this

material is offensive on its face. It speaks for

itself; right?

I don't know what the Respondent

would say if he were here. All I can

imagine is that

he would say it is some kind of exercise of his right

to express his views.

Obviously I am guess

ing or

speculating, but basically we have documents which, on

the face of them, are offensive,'and clearly offend the

proscriptions in the Act.
If there is an issue

insofar as the material is offensive

in this case --

+- it is for Mr.

Warman to somehow explain the material, or demonstrate

that it's not, I would assume.

I suppose it would be whether it was,

If there was an issue,

indeed, Mr.

Warman who communicated it, but that seems to be taken

care of.

StenoTran
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certainly_somebne using Eldon Warman'
posted this material.

I think it is a very
sitﬁation;' Strictly speaking, the pr
may apply, but I don't think there is
concern myself with theré.
| MS PHILLIPS: There

discussion in the Taylor decision, at

that, and it found that it is a balan

probabilities and it is the same test!

In that case it was

discrimination; in this case we are 1

religious or national or ethnic origin.

Simpsons-Sears test still applies.
THE CHAIRPERSON: It

normally you are into the prima facie

‘course, a complainant hag difficulty

or her case, but I don't see that as
I say, it is material which is, on th
offensive.
If yoﬁ could continy
MS PHILLIPS: I want
about Mr. Eldon Warﬁan's deciéion not
I would reiterate that both

hearing.

and the Tribunal have served Mr. Eldo

StenoTran

5 e-mail addresses

straightforward
ima facie analysis

much for me to

is a bit of a
tab 2, about

ce of

racial
coking at

~ And the

is just_that
case because, of
egstablishing his
an issue here. As

e face of it,

e, please --

to speak briefly
to éppear at the
the Commission

n Warman with
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1 documents, and that it was his choice|to return those
2 ' documents_uhopened.
3 | | THE CHAIRPERSON: There still is a
4 question about the penalty, so I do wlnt to aék you
‘ 5 about that. .I am not compietely comfortable with the
3 6 situation as far as the penalty is coLcerned.
i 7 | : Why don't we deal thh -- unless you
3 8 are going there now -- deal with‘any Luestions --
j- 9 : As far as proceeding and hearing the
‘ 10 - evidence and finding liability -- as I say, the cease
% 11 and desist order -- I am satisfied with the situation.
| : .
j 12 I think it has been handled as well as it could have
13 been handled. It is very élear to me|that Eldon Warman
i 14 is evading service. We have evidence in én e-mail
j 15 which suggests that he is aétually fully aware -- I
1 16 don't know if I should say fully, but he is aware of
‘5 17 the circumstances and the fact that the hearing is
; 18 proceeding.
,;’ 19 ' _ I don't think the Commission has
| 20 anything to -- I wouldn't concern yourselves with that
21 issue. I think you are fine. _
22 . MS PHILLIPS: 'My concern, really, is
23 only with your hesitation to award a penalty in the
24 absence of --
| 25 ' THE CHAIRPERSON: Are we at relief?
StenoTran
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MS PHILLIPS: We are.

speak briefly about the cease and des
think we have discussed that, so I wi

penalty.

I was going to
ist order, but I

11 move to the

I was going to briefly discuss the

legislative history --

THE CHAIRPERSON: There is one other

thing on the cease and desist order that I wanted to

bring up at some point.

In all sincerity, it is going to take

me a long time to get to this case.

I have a backlog.

I have at least five or sgix written rulings and

decisions to get to before I get to t
really is going to be quite some time

this decision.

his case.' So it

before I get to

Is this a pressing situation where

something needs to be done in the mea
-MS PHILLIPS:

is.

ntime?

I would argue that it

THE CHAIRPERSON: Do I have the

authority to do something --
MS PHILLIPS: You ms
an interim order.
THE CHAIRPERSON: I

about that.

StenoTran
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MS PHILLIPS: We wou
look at the legislation and the rules
THE CHAIRPERSON: We

Why don't we discuss

1d have to take a
of procedure --
are heading

penalty, and then

I will ask Mr. Warman if he has comments, and we will

take a break ahd come back.

Yes, I would like to hear

submissioﬁs.
It really is going to bévquite some t
to this deciéion, so I did wonder if
appropriate to issue something in adv
Commission or the Complainant want to
matter expeditiously.

Of course, that is t
Act uses.

On penalty -- it is
word to usé in this kind of éetting,
if it is far-fetched, but I am uncomf
fact that --

I have a suggestion,
if it is far-fetched or not. I am un
the fact that, from all of the eviden
before me, I am not -- I would like t
the fact that Eldon Warman knows he i

up to $10,000. It is not at all clea

StenoTran

I just want to be open with the parties.

ime before I get
it wouldn't be
ance, if - the

deal with this
he word that the

a very strong
and I don't know

>rtable with the

and I don't know
comfortable with
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5 be confident of
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has, in any real sense, been communic
I don't want the par
to me and advising me that this is no
proceeding. Obviously I know this is
proceeding. But we are still in the
are moving in some penal or punitive ¢
really moving out of the remedial pros

Act.

ated to him.

ties coming back
¢ a criminal

not a criminal
situation where we
direction. We are

visions of the

If you feel otherwise, I would very

much like to hear your submissions.

What I am expressing

that I have. I am just exploring the

reached any view of it.

In all honesty, when

‘'wonder about the fairness of essentia

I don't know if that is the right wor

one view of this would be that this i

are concerns

issue. I haven't

I sit here, I do
lly fining -- and
d, but certainly

5 essentially a

$10,000 fine. It is a punitive measure, it is not

remedial. We are moving in the direction of something

like the criminal courts. There is a

jurisdiction there. It seems to me tl

moral

nat any

requirement of notice ig much higher when you move in

that direction.
I did spend 10 or 12

criminal courts and I am very familiaz

StenoTran
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happens there. I have never seen the
own personal experience where a court
$10,000 against an individual who was

The parties have ady

situation in my
issued a fine of
not present.

ised me, of

course, that criminal courts can issue warrants.

It is a different si

tuation, but I

want -- I am not so concerned about the cease and

desist order. The material, from what
and I haven't heard from the Responder
offensive on the face of it.

I think that we have
careful and cautious. I know that the
being difficult, if I can put it that
that in this kind of situation, where

being difficult, it is that much more

carefully.
I am wondering if it

somehow, at least, try to communicate

. I have seen --

1t, but it is

to be very

> Respondent is
way, but I think
a respondent is
important for:

mal to move

is possible to

to the

Respondent, Mr. Warman, that he is fa¢ing that kind of

sanction.

That 's what I'was re

ferring to. I

don't know if -- that is, at least, an unusual

suggestion, but I do have concerns.

If I had information

StenoTran
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of personal service, an e-mail, something which

conveyed to me that Eldon Warmén was fully aware of the

fact that he is looking at a peﬁalty
fine of up to $10,000, I don't think

difficulty proceeding, but I am --

in the order of a

I would have any

I can't help but wonder if even

section 7 of the Charter -- I think i

one has to wonder whether, at least,

t is section 7 --

some of the

provisions of the Charter might not apply.

It is a very, very s
seems to me, to essentially -- I am t
equivocal term, but essentially fine

I am‘hesitating.

MS PHILLIPS:
we come back from the break, we can t
about the purpose of the penalty and
jurisprudence --

THE CHATIRPERSON: I
hear you on that.

MS PHILLIPS:

.say at this point is that, as you kno

. is a basic tenet in law that laws are

they are posted in the Canada Gazette
knowable. And what is clear is that

that there has been an investigation

StenoTran

erious thing, it
rying to use an

someone $10,000.

I think perhaps, when

alk a little bit

the

would like to

The only thing I would

w very well, there
knowable. Once
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Eldon Warman knows
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THE CHAIRPERSON: Th
MS PHILLIPS: -- and
there is the Tribunal hearing that con

THE CHAIRPERSON: I.

at seems clear.
he is aware that
nmenced yesterday.

think the e-mail

from the Complainant seemed to establish that.

MS PHILLIPS: And I
that --

THE CHAIRPERSON: I
term, and it might be a term ;hat is
in the criminal context, but the quest
knows that he is in jeopardy. I thin}
probably, if you start looking at the
the kind of question that comes up.

MS PHILLIPS: If we
criminal analogy, I would say that a g
an arrest situation, for example, do t
the person they .are arresting,
assault, and you might be facing five

I think they tell th
beiné érrested for, and it would be tk
who would give them advice.

THE CHAIRPERSON: Le

it is clear on the record.

StenoTran

think, based on

am going to use a
nore apprépriate
rion is whether he
< thatvis

jurisprudence, -

go back to the
bolice officer in

hey have to tell

"I am arresting you for

to seven years"?
em what they are

leir legal counsel

t me say this, so

Of course, one of the

criminal case --

is that you are
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not looking at a loss of liberty. Ce
Charter jurisprudence assumes that, i
at anything like a term of imprisohme
you really get into a major obligatio

in terms of any kind of Charter requi

We are not in that s

isn't a criminal case, and I don't wa
misunderstood. It is just that, as I
me that we are moving out of the reme

of the Act and we are moving in the d

criminal law.

rtainly the early
f you are looking
nt, that's where
n, I would think,
rements.
ituation. It

nt to be

say, it seems to
dial jurisdiction

irection of the

What happens if I grant the order and

if T issué a pénalty? Eldon Warman h
way, it seems at least, to avoid or 1
What happens after a $10,000 benalty
it become an order bf'the Federal Cou
be some kind of attempt to execute it

MS PHILLIPS: Yes.

as gone out of his
gnore the process.
is issued? Does

rt, and there will

?
|
[

THE CHAIRPERSON: WHat happens if he

doesn't pay?
MS PHILLIPS: There
options under the Federal Court, I be

judgment debtor examinations, there i

are a number of
lieve. There are

s garnishment of

wages, and then the most extreme is imprisonment.

THE CHAIRPERSON: Is there

StenoTran
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imprisonment? That's what I am conce
MS PHILLIPS: That w
the Téylor decision. The possibility
fact, Mr. Taylor, I believe, spent a 3
contempt. | ~
THE CHAIRPERSON: Yé
there very quickly. That is exactly
concerned about. That's what worries
if you are in that k
then I think the requirements of noti
high.
I was wondering if i
debt, but it sounds as if it goes bey
| MS PHILLIPS: My con
twofold. What is the onus on the Resj]
the law, to get his own legal advice
and secondly, what message would this
| You have seen that h
cases are somewhat unigque in this sphe
talking about even the nature of sect
penalty that has been added.
The danger -- and th
yesterday in delaying the hearing --

might send, unintentionally, to other

how to avoid having a penalty awarded

StenoTran

rned about.
as discussed in
of contempt -- in

vyear in prison for

u aré getting
what I am

me.

ind of situation,

ce are extremely

t was a civil
ond a civil debt.
cerns are
bondent to know
br inform himself;
send ---

ate messaging
2re, and we afe

ion 54 and the

at was my concern
is the message it

respondents in

against you or
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how to avoid a hearing, et cetera.

I know that that is
you are intending, but there may be ar
going this way.

THE CHAIRPERSON: I
I think the Cdmmission, again, errs oI
My very sincere concern is that the Ac

and of course the principles behind t}

happen to be a person who believes the

not at all what

nother effect of

want to be clear.
n the wrong side.
ct be respected, |
1e Act, and I do

1t the principles

in the international law need to be respected.

I don't want to be i

nterpreted as

being somehow -- I don't know if I should use the word

"soft" on the iséue.

If we are in the situation where

I find liability and we are talking about --

If I was to find lia

pility -- and I

have something else to say on that, and perhaps I will

Say it after the break -- but if T was to find

liability, on the face of it, looking
it would seem to me that a penalty is

So that is not my co

at this material,
appropriate. -

ncern. There

might be an issue about the quantum and I could hear

from the parties on that, but there is not any concern

about the appropriateness of the penalty. My

understanding, such as it is, is that

the problem in

this area of the law is that it is hard to police, and

StenoTran
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that there is a problem with obtaining effective orders

that do somehow keep, for example, th
this kind of material. And I am with
entirely. I don't see how the Tribun
issue could take any other stand.

My concerns don't oz

o' Internet free of
the Commission

2l on that kind of

iginate there.

The source of my concerns is simply that, before these

kinds of consequences are visited upor
it seems to me that, historically, if
jurisprudence and the legal tradition
one must somehow provide adequate, fu

and I am using the words of the Act, }

consequences.

That 's why‘I ask, is
I used the word far-fetched. That is
a word, but is it unrealistic to make
to specifically infofm Eldon Warman t}
that kind of penalty?

MS PHILLIPS:
requirement is personal service, we a:

faced with the same --

THE CHAIRPERSON: I

StenoTran

1 an individual,
you look at our

in the country,

11 and ample --

out one must
hal in question

=rious

it unrealistic?
really too strong
one last attempt

1at he is facing

I think, if the

re going to be

am also being

I suppose -- if there is a response from Eldon
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Warman, it is obviously going to come

late, and I want

it to be very clear on the record that I proceeded

cautiously aﬁd have given him every o
respond. What is the harm in some ki

Is it pésSible to se
notice oﬁ Mr. Warman? If he evades s
service. Ultimatelylit is his proble

Tribunal, have gone out of my way to

pportunity to.

nd of --

rve some kind of

ervice, he evades
m, it seems to me.
I, sitting as the

give him every

opportunity to respond to the circumstances that are

before me, and, very specifically, th
submissions on the penalty of $10,000

| Can we leave it at t
a lot, and I want to thiﬁk about it f
anyway. I would like to come back to

question of --

I made a comment on
resblving this matter for the Commiss
And I do want to say
I_am wondering if th

serve the needs of justice, 1f I coul

would‘be to make a decision on liabil

StenoTran

e Commission's
are in order.
hat? I have said

or a few minutes

the

liability. I am
tious way of

ion, and, I

» on the record
interest here.

e best way to

d put it that way,

ity immediately.
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I certainly wouldn't

find liability

without providing written reasons, however short, but

it seems to me that we are into serio
think the process needs to be faken w
amount of gravity, for .lack of anothes
I would think that s

written decisions would be -- I don't
say necessary, but would only be appre
| vI wonder if I should
ruling on the issue of liability. If
decision on liability today, then, in
interim order, in terms of relief, the
come later.
I will provide feaso

with my decision, but it is going to &
and to deal expeditiously with the sit
that's what the Act tells me to do, sk
thinking about. that, counsel?

MS PHILLIPS: My onl

Jé issues. I

ith a certain

r term.

ome form of

know if I want to
opriate.

n't consider
I.made my
terms of an

at would simply

ns at some point,
be a long time,
ruation, and

1ould I be

y concern would

be what you have raised as giving another notice to the

MS PHILLIPS: My que

StenoTran
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THE CHAIRPERSON: I wouldn't deal
with -- the question of relief or remedy would still be
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notice is given and he decides to respond, does that

leave the hearing open?

THE CHAIRPERSON: I

and I am going to think about it.
As I say, this is a

that is the better word to use; I don

am going to take

"a break and I am going to ask you to think about it,

novel -- perhaps

't want to say

far-fetched -- it is a novel suggestion, but I do have

those concerns, and I think I have to
record.

As a matter of funda

put them on the

mental justice, I

would like to give the Respondent every opportﬁnity to

respond, and very specifically to the
penalty.
In terms of the rest

if, really, the more expeditious and,

request for a

of it, I wonder

in a way, the

more responsible way of proceeding isn't to somehow

make a decision now and provide reasons at a later

date.

Do you want to add a

Warman?

We are going to take

nything, Mr.

a break, and you

will get another chance, but you can see where my

concerns are and what I am thinking.

I would like to hear

StenoTran
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Warman, on my concerns with respect t
can be after the break. It is entire

MR. WARMAN: Perhaps

> penalty, but it
ly up to you.

it would be most

effective if I confer with my colleagues over the

break.
THE CHAIRPERSON: Al

take 20 or 25 minutes. You can call

ready.
MS PHILLIPS: Thank
--- Upon recessing at 11:05 a.m.
--- Upon resuming at 11:40 a.m.
'~ MS PHILLIPS: We hav

opportunity to discuss the options du

1 right. We will

ne when you are

you.

e had an

ring the break

and, really, the Commission's position is that --

Firstly, I would point out that we

reviewed the documents that had been
to Mr. Eldon Warman, ahd those documeJ
questionnaire and the Statement of Pa
It sta
Commission is seeking the penalty, =]e}
service with notice.

THE CHAIRPERSON: Wh
don't know if the right word is "evid
information we have on that is what?

package, but do we know if the packag

StenoTran
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tes that the
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don't know?
MS PHILLIPS: I don'
THE CHAIRPERSON: I
don't want to give evidence yourself.
| MS PHILLIPS: Our ma
incoming mail,
was opened --
. THE CHAIRPERSON: Ag
clear.
in which he received those documents.

MS PHILLIPS: Yes.

THE CHAIRPERSON: We

t --

know that you

ilroom opens all

so I don't remember whether the envelope

ain, I want to be|

What we know is that there was personal service

know that he

then returned those documents. Whether he looked at

those documents or not, we don't know!

MS PHILLIPS: Correc

t, and I would

submit that if he chose not to open them, despite the

personal service, it was his choice and the onus then

doesn't fall on the Commission.
THE CHAIRPERSON: Ye

MS PHILLIPS: The ne

S.

xt point, one

which I have already mentioned, is that Kyburz is the

leading authority.

It was a three-member. panel with

Chairperson Mactavish at the helm. It was a similar

situation, where Mr. Kyburz didn't apr

no requirement for additional notice «

StenoTran‘
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section, and I think the Tribunal in that case was

comfortable in making the penalty, and there was a bit

of discussion --

THE CHAIRPERSON: Is

comment on the issue?
| MS PHILLIPS: It is
as an issue of discussion, his notice

THE CHAIRPERSON: Ob
that it probably should héve been.

We all have our own
and I do have concerns here.

MS PHILLIPS: The pe
at page 21. Tab 7, page 21.  That is
Tribunal discusses this issue, and it
understanding that there is no mentiox

And section 54 doesn
additional notice requirement.

THE CHAIRPERSON: Co
minute here?
| MS PHILLIPS: Sure.

THE CHAIRPERSON: Th
it is not remedial, it's pﬁnitive,.do

' MS PHILLIPS: Yes.

THE CHAIRPERSON: An

there a specific

not even raised
of the --

viously, I feel
sensitivities,
nalty section is
where the

is my

n of notice.

't have an

uld I have a

ey recognize that

they not?

d we are not

dealing with special compensation here, we are talking

StenoTran
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about a penalty.
MS PHILLIPS:

THE CHATIRPERSON: ".

circumstances" -- I am reading from p

"extent and gravity of the discrimina
MS PHILLIPS: I woul
that the failure of Fred Kyburz to ap]

THE CHAIRPERSON: I

~ down.

n...as well as
or intent of th
engaged in the
practice..."
I see, and then they
It is a little diffi
exactly what the situation is. One w

obviously -- I don't think intention

wilfulness might be.

What was the penalty

Was it $7,5007?

'MS PHILLIPS: Correct.

THE CHAIRPERSON: We
concerned with the seriousness of the
Act?

MS PHILLIPS: They 1

StenoTran
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aragraph 95,

tory practice..."
d also mention
pear --

want you to slow

“the wilfulness
e person who

discriminatory

» go through that.

cult to know

ould assume,

1s an issue, but
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'

ability to pay, and in that case there was an e-mail

from Mr. Kyburz.that talked about his

financial

situation -- or they alluded to this e-mail. They

stated that the onus is on the respondent to bring

evidence forward on the ability to pax

, but deépite the

fact that Mr. Kyburz wasn't present, they did take

notice of an e-mail posting that mentioned his

financial situation.

THE CHAIRPERSON: Ca
that specifically?

MS PHILLIPS: It is
page 22. | |

| THE CﬁAIRPERSON; I

wasn't in response to the complaint.
is whether the Respondent has notice t
a penalty assessed against him.

So this Woﬁld be the

MS PHILLIPS: The onl

about his failure to appear is on page

hearing, but they don't talk about it
relation to his knowledge of the penal
THE CHAIRPERSON: Al

position is that this is essentially ¢t

n you refer me to

paragraph 98,

‘lsee, but this

What concerns me

hat there may be

same situation.
ly discussion

> 3, at paragraphs
to appear at thé
specificaliy in
ty.

1 right. So your

he same situation

as I have in Kyburz, and that I should proceed.

StenoTran
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MS PHILLIPS: Yes.

THE CHAIRPERSON: I

make a decision.

think where we

‘have to go on this is, I think the Commission has to’

Let's go very carefully here in terms

of how to proceed. Is it a situation

where --

I don't know if it ils practical or

realistic to somehow endeavour to not

that he is facing that kind of penalty.

if it is, for example, within the ord

ify the Respondent
I don't know

inary powers or

ordinary practice -- it is certainly not within the

ordinary practice of the Tribunal to
that kind of notice. I would assume,
that is to be attempted, it would be
that has to attempt it.

I am thiﬁking this t

If that is the situa
the Commissibn to decide for itself w
do. If the Commission doesn't feel tl
or necessary, that is realiy for the
decide. But that decision would have
and then I would have to decide.

On this issue, which

I am certainly not making any final d

want to think about the matter.

StenoTran
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the Commission

hrough.
tion, it is for
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Commission to
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What we have to deal

submissions from the parties.
I am saying that I h

There is an issue there that I would
did have the kind of notice that I wot
have no difficulty awarding -- assumir
liability, but I don't see any probler
for a penalty. There might be an isst
If the Commission fe
not appropriate to somehow provide the
further notice, that is the Commissior
I don't know i

have to live with it.

bearing on the penalty at the end of t

with are

ave concerns.
certainly -- if we
11d like, I would
ng I find

n with the request
le about quantum.
els that it is

) Respdndent with
n's view and I

f that has any -

the day.

I would simply listen to any further

submissions that you have, and listen

I am saying, if you
feasible or appropriate to somehow in
Respondent that.he is facing this kin

I have to leave that decision with you

hear from Mr. Warman, and I will cons

course.

I notice in Schnell
least some concern -- and it wasn't tl
situation. In Schnell the Commission

StenoTran
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don't think it is
form the

1 of penalty, then
1. Then I need to

ave, and I will

ider it in due

that there was at
nis kind of

didn't ask for a
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penalty.
Schnell express some understandable h
awarding a penalty, which, as I say,
beyond the ordinary jurisdiction of tI
MS PHILLIPS: But Ch
Sinclair in Schnell also said that he
with the addition of a penalty, this
still withstand Charter scrutiny.‘

. THE CHAIRPERSON: Co
even have been before him? He didn't
so --

MS PHILLIPS:
I want to be clear,
continue, that you are prepared to mal

1iability_and'cease and desist today.

THE CHAIRPERSON: I

But I think that the tone of the comments in

esitation in

I think, goes well
his Tribunal.
airperson
thought, even’

section would

uld that question

issue a penalty,

It was obiter.

before we

ke an order on

raised that as a

possibility, and, again, I was thinking out loud. I am

wondering what the Commission's view

is.

I am not prepared to do it right this

moment .

heard from both parties, and thinking

But, given the discussion and what I have

about the

circumstances -- and I did think about them over the

break -- I can't help but wonder if the more -- I hope

I am using the word correctly -- the more responsible

course of action isn't to make a decision on liability
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before we recess, or before we complete this sitting,

and provide written reasons afterwardl

If I did that, then

there wouldn't be

a question of interim relief. 1If I substantiated the

complaint, I could Certainly orally, on the record,

give you the basis of an order. You could then draft a

much more specific order. That could
could deal with that immediately.

I think there is a p

be signed, and we

ublic interest

that would be served by dealing with that now, rather

than months down the road, after I have gone through

all of the qése law.

On the penalty, I wo
Would reserve on that. As you cén tel
cohcerns ébout that.

Am I expressing the
views, as well as my own, that it woul
sense -- it would serve the interests
the public interest generally to provi
I am hesitating to.say immediately.

MS PHILLIPS: Absolu

THE CHAIRPERSON: I
of time. These are serious matters.
back tomorrow, for.example. We could

tomorrow afternoon. That would give n

StenoTran
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review my note$s and reconsider the si
sure that I am absolutely comfortable
I could then give you a decision on 1

If I was to substant

' complaint, then, of course, we could .

order immediately.

I am not sﬁre. Depe
Commission's‘position is -- if you th
practical --

And, really} I am ir
hands. If you don't feel it is appro
practical, that's fine. But if the C
that it was somehow feasible to advis
the fact that he was facing'a penalty
Commission was éeeking,-essentially,
don't think you would use the term "f

$10,000 award -- then, I suppose, I w

take place, some kind of attempt to p

notice, and we could come back and de

afterward.

If the Commission di
appropriaté or feasible to try and pr
notice, I suppose I could hear from t
or less, immediately, and then I woul

on the issue of penalty, and when Ii

StenoTran
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ine", but a

Suld allow that to
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reasons, I could deal with penalty at
time.

Obviously it is all

~that point in

important, but in

terms of dealing with it expeditiously, I think the

important thing is the cease and desist order. Am I

right?
MS PHILLIPS: Yes.
THE CHAIRPERSON: Sa
that basis, if that suits you and Mr.

the question is still there on the penalty.

we could work on
Warman. I think
To some

into your court

in saying that I would be much more comfortable if I

knew that Mr. Warman -- that the Respondent, Eldon

Warman, was aware that he is facing something like a

$10,000 -- I am going to say fine.
| I am sure that Mr. E
understand what that means.

If you attempted to
some kind of notice that you'were seek
penalty, and he chose to essentially
servicé again, I suppose that I would

position that I, as the Tribunal, have

way to see that he is informed of the

he is facing that kind of penalty. If

again, to ignore the process, he is gc

StenoTran
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live with the consequences.

Again, I am more thi
but, in all honeéesty, I suppose that s
is, if there are issues at a further
the matter somehow ended up in Federa
suppose, 1in all honesty and frénkness
clear that Mr. Eldon Warman. had every

respond to the request for that kind

I want to be as fair

possiblé. At the end of the day, if

ignore the process, he does so at his

is nothing I can do about that. |
When you show me Kyk

terms of the kinds of factors that on

nking out loud,
ome of my_concerﬁ
point in time, if
1 Court, I

, I want it very
opportunity to
of penalty.

~and cautious as
he chooses to

peril, and there

urz, even in

o

e would look at in

determining what penalty is appropriate, obviously the

most significant factor -- or, at lea
start, onehwould assume, with the gra
postings. That is where you would st
are other factors that might come int
very hard to assess those factors whe
is facing the penalty isn't before yo
position to speak to them..

But I think the Comm
falls more properly on the Commission

Warman -- I think the Commission need
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whether it is practical or feasible or appropriate to

somehow inform Eldon Warman that he is facing that kind

of penalty.
It really is, very é

decision, not mine.

incerely, your

I just need to know whether you

feel that is feasible of appropriate before I deal with

penalty.

MS PHILLIPS: On the
think thét both the Complainant and tt}
agree that if you are in a position t¢
of liability and a cease and desist o3
next day or two, we would definitely

| THE CHAIRPERSON: Yo
would serve the public interest --

MS PHILLIPS:

Yes, a

more than happy to do a draft order.

THE CHAIRPERSON: Mx;.

in agreement Qith that?
| MR. WARMAN: Yes, I
THE CHAIRPERSON: I
exaggerating. I think, in a way, it 1
isn't it?
If there is a proble
material, it shouldn't be left another

eight months, or however long it takes

StenoTran
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the rest of the process.
If the parties want
that way, I want a little bit of time

review and reflect on the evidence.

back, for example, tomorrow afternoon|.

am sure, be sufficient time, and I co
liability at that time. If I find 1i

deal with the cease and desist order.

me to proceed
so that_I can
We could come
That would, I
uld deal with

ability, we could

On the other side of it, on the

penalty, you can have a day to think
want, and We could simply return to t
penalty.

If you feel it is fe
Eldon Warman with some kind of notice
then do, assuming that I do find liab
would adjourn so that we could have s
service,.and come back and deal with
point..

If you feel it is no
feasible to provide him with addition
simply hear submissions on penalty tOI

likelihood, I will reserve on that is

about it, if you

he question of

asible to provide
, what I would
ility, is that I
ome kind of

it at a later

t appropriate orxr
2]l notice, I will
norrow and, in all

sue so I can

reflect on the matter myself, and that would be dealt

with when - I do written reasons.

I see that Ms Maillet is in agreement

StenoTran
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as well.

MS MAILLET: Yes.

THE CHAIRPERSON: Mxz.

that all make sense to you?
MR. WARMAN: Yes.

THE CHAIRPERSON: Sg

Warman, does

we will return

tomorrow afternoon at 1:30, and that should be

sufficient.
MS PHILLIPS: That's
you.
THE CHAIRPERSON: Th
for your submissions today.
Mr. Warman, is there
MR. WARMAN: One of
we discussed during the break was the
form service might take. I don't knov
appropriéte now to deal with it or to
THE CHAIRPERSON: I
you would attempt to provide personal
I don't want to over
Warman.

At a certain point I ordered

service.

Hopefully we can deal with everything.

fine. Thank

ank you very much

something else?
the issues that
question of what
v if it is
wait until --
would assume that
service.
state my
Lculty with Mr.

substitutional

That was after a process server made many,

many attempts to effect personal service, and when I

made the order for substitutional service,
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already apparent to me that we had an

was evading service.

individual who

I think a sincere atitempt. would have

to be made to effect personal service

on Mr. Warman,

with some kind of notice or communication advising him

of the fact, very specifically, that he is facing this

kind of penalty.

If a reasonable and

sincere attempt

is made to provide personal service amd it is not

effected, I think I would be satisfied with that. We

are'not going to go through orders for substitutional

service or anything like that.

"I am really concerned about the

substance. I want to make -- I will even say a

"heart-felt" attempt to see that this

gentleman is

aware of what he is facing, and give him an opportunity

to reply or make any submisgsions or comments that he

might have on the subject.

If he chooses to evade service yet

~again, then he has been given his opportunity and, as I

say, he will have to live with the consequences.

I think that a sincere and reasonable

attempt to effect personal service would be quite

sufficient. I think that is all-I am

Should we leave it -

StenoTran
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.
f 1 : MR. WARMAN: My only further question
? 2 in relation to that is, given the preyvious history of
; 3. success’ih contacting Mr. Eldon Warman by e—méil,
” 4 ‘'whether that might be either coupled with it or --
| 5 ' - THE CHAIRPERSON: If you do that -- I
| .
3 6 want . to be Very careful. I was a little uncomfortable
| 7 | with the e-mail, because, of course, you sent it under
i» 8 an assumed name. I don't know if that is a concern or
% 9 -not, but I would leave it with you, Mr. Warman.
3 10 : _ I must say that the |e-mail that you
% 11 did send'to him, and the e—ﬁail you raceived in reply,
| 12 - was helpful. It seems to me that that is, at the end
13 of the day, what satisfies me that Eldon Warman isv
14 aware of these proceedings. It is absolutely
15 unequivocal. But I would not encourage a party to send
% 16 e—mail under an assumed name. I really think that
i 17 would be inappropriate. I am not completely
% 18 " comfortable with that.
1‘ 19 If you want to pursue those methods,
k 20 for lack of a,better term, I have no comment on the
} 21 matter. |
3 22 MR. WARMAN: I think the suggestion
i 23 ‘was that the Commission would, in fact, e-mail him,
; 24 , using the Commission's e-mail address!
f 25 ‘ THE CHAIRPERSON: Oh, I see. I'm
| . .
StenoTran
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sorry, I thought it was --

Personally, I would

personal service would be appropriatel

an e-mail to back it up, obviously --

When I say persbnal

It seems to me that
effect personal service, at the end o

an affidavit of attempted personal se:

think that

But if you have
service, I mean

if you can't
f the day you have

rvice. And if you

have an e-mail as well, you could again provide an

Those affidavits go in, we
and it is véry clear to everyone conce
include Mr. Eldon Warman in that, and

deal with this matter after me -- it

> then proceed,
=rned -- and I

anyone who has to

is very clear that

he was given full and ample opportunity to respond to

the request for a penalty.

Let's leave it at that and we will

come back at 1:30 tomorrow afterndon.

--- Whereupon the hearing adjourned at 12:00'p.m.

to resume on Wednesday, April 27,

at 1:30 p.m.
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I HEREBY CERTIHY, to the best of
my skill and ability, that the
foregoing is a |true and accurate

transcript of the proceedings

Susan B. Villeneuve

Verbatim Court [Reporter
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