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Vancouver, B.C
--- Upon resum ng on Wednesday, Decenber 13, 2006
at 9:30 a.m
REG STRY OFFI CER  Order, please.
Pl ease be seat ed.

THE CHAI RPERSON: Good norning. |
understand M. Warman is not with us.

MR VIGNA: No, M. Chair, but he's
provided ne his witten subm ssions.

THE CHAlI RPERSON:  For the record, he
did not advise the Tribunal. He told the Tribunal he
woul d be here today. What he did was, and |'m advi sed
by Ms Hartung, is that he just e-mailed his witten
subm ssions to us without any notification that he
wasn't going to be here.

MR. VIGNA: | think he was under the
under standi ng that he had on option of presenting
witten subm ssions, and M. Fromm can present his
witten subm ssions |ater

THE CHAI RPERSON: Al ways after
advising the Tribunal and perhaps getting the
Tribunal ' s understandi ng on such things so that we can
better manage the trial. It wasn't fair. He didn't
even provide us with copies. He sends them by e-nail

as if I"'mgoing to read themon ny Bl ackberry.
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MR. VIGNA: | provided them

THE CHAI RPERSON: | understand they
were provided, but M. Warman frequently insists that
everybody abide by the rules. He should too.

| hope you convey that nessage to
him What we're going to do is accommodate the
respondent in any way that they feel necessary in |ight
of the fact that these witten subm ssions have been
provided. | don't know if you've had tinme to read them
yet .

MR FROW | was only nmade aware
that M. Warman was not going to be here perhaps about
15 m nutes ago. M. Vigna has kindly provided ne with
them | can't say --

THE CHAI RPERSON: | see a | ot of
pages there.

MR. VIGNA: There is my subm ssions
and his subm ssions.

THE CHAI RPERSON:  You bot h provided
your own witten subm ssions?

MR VIGNA: Yes. Mne is short.

THE CHAI RPERSON:  You al so gave us a
heads up about what you woul d be tal ki ng about.

MR. VIGNA: In any event, the

respondent can send his submissions in witing |ater.
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THE CHAI RPERSON: Right. Again, with
t he perm ssion of the Tribunal. You have to work
t hrough us al ways, otherwi se we can't manage the file.

MR FROW | want to say that M.

Vi gna yesterday gave nme a heads up that he woul d be
relying heavily on the decision in the Kouba case. He
gave nme an outline this norning of his subm ssions.

do appreciate that. It does help. It cuts down the
not et aki ng.

THE CHAI RPERSON: It's not required.
It's not the normal practice necessarily, but | try to
encourage it as nuch as possible.

MR FROW | just want to
acknow edge | appreciate the assistance.

| sonehow failed to bring the nost
i nportant piece of one of the decisions and M. Vigna
was ki nd enough to obtain it for ne for today.

THE CHAI RPERSON: The California
case?

MR. FROW No, the French case.

THE CHAIRPERSON: | sawit. |
flipped through both the Kouba case and the materi al
you handed up yesterday in order to better enable ne to
be prepared for the subm ssions.

| have two copies of this French case
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in the batch that was given to ne. Perhaps one of
t hose was neant for the Tribunal. It looks to ne as if
it isidentical, so |l wll pass it up

Wth that in mnd we'll proceed.
don't know how you want to deal with M. Warman's
subm ssions. Wre you going to read themin?

MR. VIGNA: No, you can sinply read
t hem on your own tine.

THE CHAI RPERSON: Yes. If that's
okay with you, M. Fromm or yourself, M Beaunont,
after having read M. Warman's subm ssions, would the
two weeks that | nentioned earlier for your pay stubs,
if you want in those two weeks as well to respond
directly to whatever M. Warman has witten in his
docunentati on you can do so. Does that seem sufficient
for you, M. From?

MR. FROW That would be fair, yes.

THE CHAIRPERSON: | will do one nore
thing then to be fair to the parties because in about
ten working days the digital version of the transcript
wi || be made avail abl e.

REA STRY OFFI CER:  That becones the
24th. That is right around Christnmas. The parties may
not receive the transcript electronically until the

27th or 28th. | think it may be because of Chri stnas.

StenoTran



© o0 N o o A~ wWw N P

N N N N N N P B R R R R R R R
ag A W N P O © 00 N oo 0o »dM W N - O

515

THE CHAI RPERSON: M. Vigna, do you
have any objection if we go into the new year on those
subm ssi ons?

MR. VIGNA: No problem

THE CHAI RPERSON: M. Warman i s not

here to object. Do you object?

MR. FROW |1'm not objecting. |
j ust wonder, | guess through the personnel fromthe
Tribunal, in the beginnings of the case against B.C

White Pride, which ended | guess ten days ago, we were
told we woul d have the transcripts within two weeks but
| think we had them | ast week, within a week.

THE CHAI RPERSON:  The contract we
have with the court reporting service is that they have
up to ten days. | would rather work with the maxi num
rather than anything shorter. | know it has only been
two days, but it may not be the court reporter's own
responsibility. There are broader issues.

MR FROW It seens to ne that |'ve
received themw thin a week of the end of the hearing.

REG STRY OFFI CER.  That does happen
in sone instances. G ven that we have the ten days and
that the holiday season does fall in there --

THE CHAI RPERSON: |'m going to give

you a nonth, not two weeks. A nonth puts us at January
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REG STRY OFFICER  Friday is the
12th, 15th is the Mnday.

THE CHAI RPERSON:  Friday is 12th,
that's exactly 31 days fromnow. So, Friday, January
12t h, get your subm ssions in, dealing with M. Wrnman,
the pay stubs too. You can do this earlier by the way.
If you're done earlier, send themin earlier, there is
no harm done. But that will enable you to have the
witten transcripts electronically by e-mail in advance
of that.

MR. VIGNA: Today is the 13th.

REG STRY OFFICER It is either the
12th or the 15th. Those subm ssions can be nade
electronically to ny attention.

THE CHAI RPERSON: | see the puzzled

| ook because who was responsible for the file prior to

you?
REA STRY OFFI CER.  Kat herine Julien.
MR FROW Wuld a fax be all right?
REA STRY OFFICER: A fax is fine.
THE CHAI RPERSON: But the transcripts
will conme in e-mail form
M. Vigna, then, I will let you
begi n.
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MR VIGNA: Firstly, the subm ssions
of M. VWarman, | have | ooked them through and I won't
repeat what is there, but I wll just say | adopt what
has been said, and particularly he put nore focus on
the issue of 54(1)(b).

THE CHAI RPERSON: That was an
i mportant issue in the course of the hearing.

MR VIGNA: | will address it also a
little bit.

THE CHAI RPERSON:  You will address it
a bit?

MR. VIGNA: Yes. But there are nore
det ai | ed subm ssi ons.

THE CHAI RPERSON:  Since it's an
i nportant issue, you can deal with it in witing or
today as you wi sh, M. Fromm

MR. FROW In ny very quick perusal,
| did catch that.

SUBM SSI ONS BY MR VI GNA

MR VIGNA: M. Chair, in this case
will be very brief. The evidence was not extensive.
We had basically two witnesses. | would say that
there's not really any contest in ternms of the facts.
It's nore the interpretation of the facts that is the

obj ect of the determ nation of the Tribunal.
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M. Warman testified basically and
produced printouts fromthe Internet which are put in
evi dence and whi ch have not been disputed. They have
been admitted to. The testinony of Ms Beaunont
confirms that she basically was the one that posted the
postings, but the defence that she presents to you is
basically that in her viewit's her political or
religious beliefs and that she should be allowed to
express them i ndependent of the fact of whether they
of fend or not individuals.

| wll just do a brief recap of the
| egi sl ation and the case | aw on section 13. | have
produced an outline. | wll be follow ng the outline.

I n deci di ng whet her or not section 13
of the Canadi an Human Ri ght Act breached the Charter's
guarantee of freedom of expression, and if so, whether
it is saved under section 1 of the Charter, the Suprene
Court in the case of Canada versus Taylor, which is in
tab 3 recogni zed the inportance of freedom of
expression in our society.

THE CHAIRPERSON: | know it's in
witing, I'"'mfollow ng you but the court reporter is
having difficulty.

MR. VIGNA: | gave her a copy al so.

THE CHAI RPERSON: That's true, but
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still try to slow it down.

MR. VIGNA: The court then | ooked at
t he purpose of the Canadi an Human Ri ghts act as stated
in section 2. | think section 2 is very inportant to
consider in the analysis because it's the guiding
principle of the |egislation.

The purpose of this Act, that's
section 2, the purpose of this Act is to extend to the
present laws in Canada to give effect, wthin the
purview of matters coming within the |egislative
authority of the Parliament of Canada to the principle
that every individual should have an equal opportunity
with other individuals to nake for hinself or herself
the life that he or she is able and wi shes to have,
wi t hout being hindered in or prevented from doing so by
di scrimnatory practices based on race, nationality,
ethnic origin, colour or religion.

That is referring to section 3, which
enunci ates the various grounds.

The court then notes that Parlianment
has indicated that it views the activity described in
section 13, that is comunicating nessages that are
likely to expose people to hatred based on certain
characteristics, as contrary to the furtherance of

equality, which is one of the primary goals of the
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Canadi an Human Ri ghts Act, equality of all individuals.

The court refers to the Cohen
Comm ttee Report, as well as many other studies, which
identify the serious harm caused by nessages of hatred,
noting that individuals subjected to racial or
religious hatred may suffer substantial psychol ogical
di stress, the damagi ng consequences, including a | oss
of self esteem feelings of anger and outrage and
strong pressure to renounce cultural differences that
mark themas distinct. This intensely painful reaction
undoubtedly detracts froman individual's ability to,
in the words of section 2 of the Act, make for hinself
or herself the life that he or she is able or wishes to
have.

As stated by Justice Mahoney in the
Tayl or decision, in his view Canada is a nulticultura
country. Such nmulticulturalismrepresents a positive
characteristic of its national persona. Wile racial
and religious strife were not ranpant in Canada, the
great upheaval and damage caused by intolerance in
certain other nations anply illustrated the potentially
serious inpact of these prejudicial ideas.

Then | go on to discuss the Barrick
Gol d Corporation decision which is in tab 1, but we

don't need to refer to it. The only principle | want
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to derive fromthat, and this is a case dealing with
sl ander, but the inportance of it is the Internet and
its effect.

Paragraph 31 it states:
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John Doe:

"Conmuni cation via the Internet

i s instantaneous, seanl ess,
interactive, blunt, borderless
and far-reaching. It is also

i npersonal and the anonynous
nature of such communicati ons
may itself create a greater risk
that the defamatory remarks are

bel i eved. "

Then it goes on in paragraph 32 of
the decision to quote that an article from"Sil encing

Def amati on and Di scourse in Cyberspace:"

"Al t hough I nternet

conmuni cations may have the
epheneral qualities of gossip
with regard to accuracy, they
are communi cated through a
medi um nore pervasive than
print, and for this reason they
have trenmendous power to harm

reputation. Once a nessage
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enters cyberspace, mllions of
peopl e worl dwi de can gain access
toit."”

There the inportance of the Internet
as a nmeans of conmuni cation which should not be
m ni m zed and underesti nmat ed.

The Suprene Court of Canada in the
case of Tayl or recogni zed the inportance of freedom of
expression in our society and weighed this right
agai nst the harm caused by hate nessages. At paragraph
39 of the decision, the Court |ooked at the purpose of
t he Canadi an Human Rights Act and then | ooks again to
section 2 as the guiding principle.

In its analysis of the harm caused by
hat e nessages, the Suprenme Court in Taylor refers to
t he Cohen report, which we just cited, as well as
several other studies and reports, which identify the
serious harm caused by nessages of hatred, noting at
par agr aphs 40 and 41 that:

"Parliament's concern that the
di ssem nati on of hate propaganda
is antithetical to the general
aimof the Canadi an Human Ri ghts
Act is not msplaced. The

serious harm caused by nessages
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of hatred was identified by the
Special Conmmttee on Hate
Propaganda i n Canada, commonly
known as the Cohen Conmttee, in
1966. The Cohen Conmittee noted
that individuals subjected to
racial or religious hatred may
suffer substantial psychol ogi cal
di stress, the damagi ng
consequences including a | oss of
sel f-esteem feelings of anger
and outrage and strong pressure
to renounce cultural differences
that mark them as distinct.

This intensely painful reaction
undoubtedly detracts from an
individual's ability to, in the
word of s. 2 of the Act, 'nake
for hinself or herself the life
that he or she is able and

wi shes to have'. As well, the
Conmi ttee observed that hate
propaganda can operate to
convince listeners, even if

subtly, that nmenbers of certain
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racial or religious groups are
inferior. The result may be an
increase in acts of

di scrimnation, including the
deni al of equal opportunity in
t he provision of goods,
services, facilities, and even
i ncidents of violence."

The Court in Taylor said at paragraph
19:

"Canada is a nulticul tural
country.."
And it goes on which | cited earlier.

One of the differences between
def amati on cases and di scrim natory hate speech which
nmust be taken into account in determining if an
i njunction should be granted -- this was in the case of
an injunction -- is that truth or fair coment is no
defence in cases of hate nessages. The focus is on the
effects suffered by the targets of discrimnation.

The key point of analysis is the
effects that the nessages and the words have on the key
groups that are identified.

THE CHAI RPERSON:  You're citing here

from whi ch deci sion when you say this? You say it's
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froman injunction case. Is it the one relating to M.
Wnnicki or is it something earlier?

MR VIGNA: |'mnot sure. | think
wi ped out by m stake the reference to the case. It's
either Wnnicki or -- in any event, M. Chair, don't
rely on what | wote there. It's a known quote from
one of the key decisions fromthe Federal Court, an
injunction case. | think there's only two.

THE CHAIRPERSON: Is it perhaps this
one here that was provided to us by M. From?

MR VIGNA:  No.

THE CHAI RPERSON: I n any event, nove
on.

MR VIGNA: It's not really that
inmportant at this point in tinme but it's one of the
Federal Court decisions that is a conplaint before the
Tri bunal .

THE CHAI RPERSON: The issue is
i nportant because --

MR. VIGNA: The issue, yes, but at
this point in terns of |ocating the exact reference.
made a m stake |last night when | was re-editing the
text and | erased the reference.

In the Canadi an Human Ri ght Tri bunal

case in Citron, the law on this point is summari zed.
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states at paragraphs 185 to 187:

"W have al ready concl uded t hat
showi ng that the offending
statenments are true is not a
defence to a breach of section
13(1) of the Canadi an Human

Ri ghts Act. Dickson C. J.

di scussed this issue in
Keegstra, which invol ved the
crimnal offence of wilfully
pronoti ng hatred agai nst an
identifiable group...In
Keegstra, he expressed the view
t hat he was doubtful as to

whet her the Charter nmandates
that truthful statenents
conmuni cated with an intention
to pronote hatred need be
excepted fromcrimna

condemation. "

Rel ying then on this reasoning in

Keegstra, Dickson in Taylor stated that:

"I amof the view that the
Charter does not mandate an

exception for truthful

StenoTran



© o0 N o o A~ wWw N P

N N N N N N P B R R R R R R R
ag A W N P O © 00 N oo 0o »dM W N - O

527

statenments in the context of s.
13(1)..."

Simlarly, it seens to be settled | aw
that evidence of intent is not required, and that the
focus of human rights inquiries is on effects.

Those are the key points that | was
making in terms of what | was referring to later that |
couldn't find the reference, and the O Malley case is
basically one of the key decisions on the issue in
di scrimnation cases, as well as hate nessage cases.
It's the effects that should be the focus of attention,
not the intent.

The uni que nature of the Canadi an
Human Ri ghts Act.

The other difference to be taken into
account in looking at the differences between cases of
defamati on and that of hate nessages is the unique
nature and purpose of the Canadi an Human Ri ghts Act.
The Act is a quasi-constitutional |aw addressing a
fundanment al objective of equal opportunity in our
soci ety wi thout people being hindered by
di scrimnation, and nmust therefore be given a liberal
and purposive interpretation.

The respondent’'s conduct contravenes

a statute which is renmedial, and the purpose of which
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is to prevent discrimnation as stated by the Suprene
Court in Taylor at paragraph 70. The Act is also a
fundanment |aw as stated by the Supreme Court of Canada
in | CBC versus Heerspink, and was upheld in Tayl or,
notw thstanding that it infringed the guarantee of
freedom of expression because the harmflow ng from
hat e propaganda works in opposition to the val ues of
equality and multiculturalism which are two |inchpin
principles in the Charter of R ghts and freedons.

THE CHAI RPERSON: M. Vigna, | want
to be clear on this. You spent a fair bit of tine here
di scussing the Charter aspects and we don't have a
Charter chal |l enge here.

MR. VIGNA: No, we don't.

THE CHAI RPERSON: Just as | would
probably tell M. Frommif you were to try to nake a
Charter argument at this point, that we don't have a
formal Charter challenge, as there has been in another
case in which you' re involved or you're famliar, |
don't want you to sonmehow buttress the case that is
going on here by throwing all this Charter material at
ne.

MR. VIGNA: The only reason | nention
it is | anticipate sone of the argunents, and |I'm not

saying that there was a Charter challenge or I would
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accept that there could be one that could be argued
because there needs to be notification and all that.

THE CHAIRPERSON: And | got it from
M. Fromthat he doesn't propose to do that earlier.

MR. VIGNA: The only rel evance to the
Charter cases is basically the principle of equality
and the principle of multiculturalismand the principle
that in our Canadi an society versus United States, we
have to bal ance freedom of expression with protecting
equality and multiculturalism

THE CHAIRPERSON: |I'mfamliar with
the Tayl or case. It's the background behind the
| egislation. | understand the debate wll be on the
| egislation and the facts of this case.

MR. VIGNA: For sure. The issues to
be determned: D d the respondent communi cate or cause
to be communicated the material which is the subject of
this conpl aint?

The answer to that question, the
three ingredients of section 13, one of themis what |
just nentioned, the evidence is anple and
uncontradi cted and uncontested. There is no issue as
to whether the material was conmuni cated by the
respondent. There are adm ssions, there is evidence,

and there is the testinony of the respondent herself
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that admts to the comunicati on.

Was the material conmunicated
tel ephonically or --

THE CHAI RPERSON: Let ne back you up
on that, again, anticipating sonme argunents. There
were a few points where, for instance in that
correspondence that she had filed with the Tribunal and
the Comm ssion, to which Ms Beaunont referred in her
evi dence, that there were a few of the passages that
she did not recogni ze and suggested that they may have

not been placed by her. What do you have to say about

t hat ?

MR. VIGNA: On those few passages
whi ch she doesn't seemto recall, she said, she didn't
say she denied it, she said she didn't recall, she
didn't remenber, | think you have to consider first of

all the credibility, the overall evidence in terns of
the Jessy Destruction acronym or noni ker being used
constantly and recurringly, and also the fact that in
one of the postings that M. Warman focused on, | don't
recall it by menory, but when you go through the tabs
you will locate it. There is at one point, | am not
qguoting verbatimthe posting, but you have to renenber
at |least at one point there's 1,023 postings.

In one of the postings she says that
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-- she doesn't renenber all the postings that she had.
Now, she hasn't given you any | ogical explanation for

t he postings which identified with Jessy Destruction,
whi ch woul dn't be associated to her. She is giving you
sonme vague expl anation of a potential, hypothetical,
specul ati ve hacki ng where she hasn't made any efforts,
if that was the case, to denounce that. |In particular,
the one that was nore shocking in ternms of when she
denied it, which I think was one dealing with
honmosexual and AIDS and you | ocated in the tab which
she said she didn't renenber, she started specul ating
about perhaps being hacked and all that, but what
credi bl e, plausible explanation she gave you for that,

| would |ike to see any plausibility to that

expl anation, particularly that if it was so shocking, |
think | asked the question if she nade any efforts to
inform Stornfront to denounce if that would be the case
the fact that there was sone posting that would have
been associated with Jessy Destruction that she doesn't
recall, she said she nade no efforts.

You have to take all these points
into account when you assess the credibility of the
statenment, do | not recall sone of the postings. |
think it's inmportant that she didn't say that she was

denying them She didn't recall. Consider the fact
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that there's at |east 1,023 postings at one point,
which is an extrenely high nunber, and probably nore,
and the fact that in her owm statenent in one of the
postings, she basically says herself that she has so
many postings she won't renmenber, and it's kind of
normal human nature that if you have so many postings
you won't renenber, but there is no other explanation
of fered that would indicate otherw se

That is what | have to say on that
point. That is in relation to question nunber 2, was
it communi cated by the Internet and was it comruni cated
by the respondent.

The key issue to be determned is is
the material likely to expose persons to hatred based
on those persons being identifiable on a prohibited
ground?

If a violation of section 13 is
substanti ated, you have to consider the renedies. Then
you have to consider what M. Warman has put forth to
you i s whether an award based on section 54(1)(b) and
the distinction that needs to be nmade between 54(1)(b)
and 53(2) which is pain and suffering, and I wll
expand upon it a bit later.

THE CHAI RPERSON: The issues that you

have put here, is the material likely to expose, but

StenoTran



© o0 N o o A~ wWw N P

N N N N N N P B R R R R R R R
ag A W N P O © 00 N oo 0o »dM W N - O

533

before that, was it conmmuni cated, yes, | see that
i ssue, telephonically or Internet.

Doesn't the legislation also say, and
this is a key issue fromwhat | anticipate --

MR. VIGNA: Contenpt al so, hatred or
cont enpt .

THE CHAI RPERSON: Hatred or contenpt,
yes, okay. But what is mssing, M. Vigna? There is
somet hi ng m ssi ng.

MR. VIGNA: Repeatedly.

THE CHAI RPERSON: Exactly,
repeat edl y.

MR VIGNA: You are totally right.

THE CHAI RPERSON: Are you going to be
addressing that issue because |I think you should
anticipate that. You can do it in reply afterwards.

MR. VIGNA: Just the fact that it's
on the Internet it makes it repeatedly. Wen | quoted
the case of Barrick earlier, talking about the
pervasi ve and extensive nature of the Internet, the
Internet itself makes it repeatedly. Wen | quoted the
case, it mentions that when you put sonething on the
Internet it's for the viewing of mllions of people.

When | questioned the respondent

yesterday and asked her if she realized it was a public
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forum she said she did. She realized there was a

di stinction between being in the living roomand being
on the Internet. 1In ternms of repeatedly, we have 1,023
postings at the mninumthat is indicated.

On the issue of repeatedly, and you
are totally right and | appreciate you raising that
poi nt because it was perhaps so obvious to ne that |
didn't think of putting it in, but the repeatedly in
terms of the evidence is very well substantiated. The
| nternet, the nunber of postings, and --

THE CHAI RPERSON: How do you address
the issue, again anticipating what may be raised, that
this is not |like websites? The material in this other
case that | was involved with that was raised by M.
Fromm the Warman and Kul bashian case | recall was
mat eri al that was on web pages, where you click and see
things on a web page. | guess they're all web pages,
but content, it wasn't so much this type of postings.

There were sone, but it wasn't
exactly the nature as we have seen here, where you
click this little "Quote" button or "Post Reply" and
everybody puts in their own information. | don't know
that there's an editor involved in howthis material
gets on that thread. It seens everybody just clicks

and there appears to be a dial ogue going on there.
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What's your answer to that?

MR VIGNA: First of all, this case
is not any different than the evidence on many of the
ot her cases that were decided where liability was found
for violating section 13 based on the sane type of
evi dence.

From nmenory, | recall the Harrison
case or the Bahr case recently decided. But
specifically to answer the factual question that you
asked nme, the website was a website that was public.
There was a Canadi an chapter or content to it. There
was a forum where peopl e chatted.

| asked a question to the respondent
whet her one can actually read the postings w thout
bei ng 1 ogged in and going through the process of
putting a user nanme and a password and the answer was
positive in the sense that just about anybody can go.

So there's a distinction to be nade
here between sonebody sending an e-mail or sending a
letter, which is one to one or naybe one to two. Here
it's obvious that there's a great nunber of people.
When you | ook at the exhibits thenselves, you wll see
that there are several participants. There's a
di scussi on between several people, not just one on one.

There is at least two or three every the tine, and it's
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to pronote basically a general discussion at |arge.
There are not too many restrictions in ternms of public
accessibility.

Even on that issue of public
accessibility, when we | ook at the factual evidence, in
order for sonebody to participate, in terns of
i npedi ment, all they have to do is put in a user nane
and a password. There is not even any cost invol ved.
So it makes it extrenmely accessible, it's free, it's
publi c.

In that sense the public and the
Internet and repeatedly are all covered in terns of the
evidence and in terns of the case law. So that's what
| have to say on that point. Specifically the
postings, they're on a public website. They're
publicly available. There's public debate. There's
participation of many. It's free, it's very
accessible. So, there's nothing that would indicate
that it's sone kind of private conversation |like the
argunment m ght be put to you.

The Internet nust not be
underestimated. It's very pervasive. It could be very
positive but when used for the purposes which is a
vi ol ation of section 13, it can be very harnful.

You are making ne think of an
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exanple, and | don't want to go beyond the facts of
this case, but in terns of the inportance of the
Internet, we |look at the Dawson Col | ege incidents where
t here was sonebody using the Internet, Gothem or

what ever and the inpact that that had.

The point | amnmaking is that the
Internet is something very powerful, very positive, but
it can be extrenely harnful if used for the w ong
purposes. That is the objective of section 13 and that
is the objective of the legislature putting section 13
in the Canadi an Human Rights Act, to basically reaffirm
core Canadi an val ues that are quasi-constitutiona
alnost to the sane extent as what's found in section 15
of the Charter: Equality, nmulticulturalism a society
that's inclusive and a society that's tolerant.
submt to you respectfully that the postings and what
is said goes contrary to those basic principles that
section 13 is ainmed to protect.

If you |l ook at the actual postings in
terns of the grounds that are identified, the grounds
whi ch conme into play are the Jewish faith (religion),
bl ack (col our), aboriginal, honpbsexual (sexua
orientation) and non-white immgrants (nationality).
When you | ook at the different postings, which | am not

going to review, you will see that basically all those
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grounds which aimto be protected by section 13 are
attacked by these postings.

Then in Taylor, reaffirm ng what was
said in Nealy, there's an inportant quote. The case is
found at tab 3, paragraph 60.

Wth "hatred" the focus is a set of
enotions and feelings which involve extrene ill wll
t owar ds anot her person or group of persons. To say
that one 'hates' another nmeans in effect that one finds
no redeemng qualities in the latter. It is a term
however, which does not necessarily involve the nental
process of 'l ooking down' on another or others. It is
quite possible to 'hate' sonmeone who one feels is
superior to one in intelligence, wealth or power. None
of the synonyns used in the dictionary definition for
"hatred' gives any clues to the notivation for the il
will. "Contenpt' is by contrast a term which suggests
a nmental process of 'l|ooking down' upon or treating as
inferior the object of one's feelings.

Basically the key words you have to
| ook at section 3 is there's hated, contenpt and
exposed. Wen you look at that and the facts in this
case, you will find at the very mninumthat there is
contenpt, which I would suggest is a bit less in terns

of evidence, than hate.
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The | egislature when it speaks, it
doesn't speak for nothing. |If it put hated and
contenpt and expose, it's basically to make sure that
it protects certain groups which are nmentioned in
section 3 frombeing the object of ill feeling,
ridicule or of non-inclusion, intolerance, et cetera.

| won't go into the definitions of
hate and contenpt and all that which are found in the
Tayl or decision. M. Fromm has been participating in
all these cases. The Tribunal is fully aware of them
So | don't think there is anything novel that | need to
expand upon at length on those issues, but the key case
Tayl or defines those concepts which are fundanental .

In terns of the novelty in the case
law, if | can call it that way, when | nentioned
yesterday Kouba is that there is for the first tine a
certain criteria called the hall marks of hate nessages,
and they are found in the Kouba decision which
provided to you separately than in the book.

There are a certain nunber of
principles or criteria of hallmrks that are identified
by Menber Jensen in this decision, which are found
typically in hate nmessage cases. | wll just nane
t hem

Page 6 of the Kouba deci sion:
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"The targeted group is portrayed
as a powerful nenace that is

t aking control of the major
institutions in society and
depriving others of their
livelihoods, safety, freedom and

speech and general well-being."

Then at page 8, the second principle:
"The nmessages use 'true
stories', news reports, pictures
and references from purportedly
reput abl e sources to nmake
negative generalizations about
the targeted group.”

At page 11:

"The targeted group is portrayed
as preying upon children, the
aged, the vulnerable, etc."”

Page 12:

"The targeted group is bl anmed
for the current problens in
society and the world."

Page 13:

"The targeted group is portrayed

as dangerous or violent by
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nature."”

14:

"The nmessages convey the idea

t hat nmenbers of the targeted
group are devoid of any
redeem ng quality and are
innately evil."

15:

"The nmessages conmuni cate the

i dea that nothing but the

bani shnent, segregation or

eradi cation of this group of
people will save others fromthe
har m bei ng done by this group.”
16:

"The targeted group is

de- humani zed t hrough conpari sons
to and associations with
animal s, vermn, excrenent, and
ot her noxi ous substances.”

17:

"Hi ghly inflammatory and
derogatory | anguage is used in

t he messages to create a tone of

extrenme hatred and contenpt.”
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That one | think is an inportant one
in this case.
"The nmessages trivialize or
cel ebrate past persecution or
tragedy invol ving nmenbers of the
targeted group.”
Page 19:
"Calls to take violent action
agai nst the targeted group.”
Those are the key hal |l marks that have
been identified froma review of the case |aw unti
this date by Menber Jensen, which is novel and should
be consi dered when we | ook at each piece of exhibit,
particularly what's in the tabs.
| wll go briefly to the tabs. At
tab 5, for example, --
THE CHAI RPERSON:  You want to take ne
t hrough the evidence and then reference it wth what
you have all eged are hall marks?
MR VI GNA:  Yes.
THE CHAI RPERSON: Go ahead.
MR. VIGNA: For exanple, tab 2, page
6. It starts at page 5 and then it goes to page 6,
Jessy Destruction. | won't read the statenents, but

they are self-explanatory. This one tal ks about
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honmosexual s. It says:
"It says right in the bible that
honosexual relations are
puni shabl e by death."

Then there are two quotes fromthe
Bi bl e.

THE CHAI RPERSON:  Hold on. Ckay,
there it is. GCo on.

MR VIGNA: In ternms of the hall mark,
it says the nessages use true stories, news reports,
pi ctures and references from purportedly reputable
sources, which here would be the bible, to make
negati ve generalizations about the targeted group.
Here, by referencing to the bible quotes of Leviticus,
there are derogatory, to say the |east, statenments
about honpbsexual s particularly when they say they're
puni shabl e by death. The hallmark that's involved is
t he one at page 8 which is using reputable sources.

To that extent | will even recall the
testi nony of Ms Beaunont, where she actually takes the
Bi ble and reads fromit to try to justify that her
beliefs are justified based on the Bible and her
interpretation of the Bible that would enable her to
make the comrents she nakes.

Then there is tab 3.
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THE CHAI RPERSON:  Yes. \Were?
MR VIGNA: Sorry, it's tab 4.
said tab 3 in nmy outline, but it's tab 4.
THE CHAI RPERSON: Page what, 77
MR VIGNA: It's page 7 of tab 4.
wote tab 3 but it's tab 4.
THE CHAlI RPERSON:  Yes.
MR VIGNA: Here it's:
"We need all the help we can,
either help, or sit on the side
i nes and wat ch Canada crunbl e
farther than it already has into
mul ticultural, anti-freedom
faggot |l oving, white hating
hel | . "
There the hallmark I woul d say at the
| east is the ones at 33, where it --
THE CHAlI RPERSON:  33? Par agraph 33?
MR. VI GNA: Paragraph 33, page 9.
THE CHAI RPERSON: O the Kouba
deci si on?
MR VIGNA: Yes. \Where it tries to
present it as a true story in terns of reference to the
fact that it's a nulticultural society and anti-freedom

and because of that there are comments that are nade.
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THE CHAI RPERSON:  Hold on. It's an
expression of an opinion, isn't it? It's clear that
this individual doesn't like nmulticulturalism and
thinks that it's a denial of freedom The use of the
word "faggot"” is a strong word.

MR. VIGNA: Faggot |oving at |east |
woul d say the hallmark that's involved is the one that
is highly inflamatory and derogatory | anguage is used
in the nessages to create a tone of extrene hatred and
contenpt which is found at page 17. Perhaps that one
woul d be nore relevant than the one | just nentioned.

THE CHAI RPERSON:  That's which one,
highly inflammatory is which -- maybe you best
reference the Kouba --

MR VIGNA: Page 17.

THE CHAI RPERSON: It might be better
to reference it with the paragraph lettering. So, page
17 is (i), highly inflamatory and derogatory | anguage
is used in the nmessages to create a tone of extrene
hatred and cont enpt.

MR. VIGNA: By use of the word
"faggot." The one | was nentioning earlier about true
story, maybe it's nore on |less, but the fact that
Canada is a nmulticultural society is a fact.

The one | just nentioned is even nore
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predom nant, the fact that it is (i), derogatory
| anguage that incites ill feelings.

Tab 7.

THE CHAI RPERSON: Tab 7, yes.

MR. VIGNA: Page 1, and then the
reaction is on page 2, but they have to be read
t oget her because it's a reaction to a quote.

Page 2 there's basically an
endor senment where it says the quote from sonebody el se:

"Cheers to both posts. And
Coldstar, I"'mw th you on the
Devi | subject; except | believe
that Jews are the literal spawn
of Satan hinself."

Before that, we can't negl ect reading
it because there's an endorsenent of what is said. It
says for exanple:

"I often think that they..."
Referring to Jews,

"I often think that they are a

representation of the Devil. In

fact these days when sonebody

days Devil or Satan | only think

of Jews."

There | would refer to the Kouba
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deci si on, paragraph (a), where there is --

THE CHAI RPERSON:  Power ful nenace.

MR. VIGNA: Yes. That they are
taking control. |If you read the whole quote, there is
an underlining understanding that that is what is being
said, maybe not in such explicit terns | amsaying it
today, but if you look at it overall.

Then there is paragraph 30, which is,
to nention the letter --

THE CHAI RPERSON:  Paragraph 30 is
(b), the true story.

MR. VIGNA: Yes. Paragraph 45, which
is (d), where the targeted group is blamed for the
current problens in society, when they tal k about the
state and the radio and all that.

49 is (e). They're portraying himas
the devil so | guess they're portrayed as dangerous.

51, which is (f), devoid of many
redeem ng qualities, page 14 of Kouba.

62 is (h), they are dehumani zed; they
are portrayed as the devil and Satan.

66, that's (i), and I think that's
t he nost inportant one, where highly inflammatory and
derogatory |l anguage is used in the nessages to create a

tone of extrenme hatred and contenpt. That one is an
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extrenely inportant one because | would say that it
al nost applies to all of themand it's nmuch nore al
enconpassi ng. But that one seens to be reoccurring.

Sol will goto tab 8.

THE CHAI RPERSON: These are two
sentences here where you attached all these hall marks
to two sentences. It says "Cheers to both posts,”
you're referencing al so back to the quotations that are
earlier. R ght?

MR. VIGNA: That's correct. | didn't
read the entire quotation.

THE CHAI RPERSON: | understand. |
realize that there was a choice available to the person
who was posting to include or not include quotes.
That's what | understood fromthe evidence, that there
were two buttons that could be pressed. But if a
person wi shes to coment on sonething and connect it, |
am just wondering -- because | understood fromthe
evidence of M. Warman, his inplication that soneone
who puts a quote in is just as culpable as if the
person wote that material hinself sinply by opting to
put the quote into his or her posting. Correct?

MR VIGNA: Correct.

THE CHAI RPERSON: That was his

subm ssion in the course of his evidence. The question
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| put to you, though, especially given that these
foruns run on pages and pages, we saw sonetinmes this
one here that we're | ooking at alone has at |east four
web pages which run physically in this case, each one
of themcan run for pages, |like there are three pages
on this particular one, sonetinmes we saw that they run
for seven pages.

Is it unreasonable for sonmeone to
say, look, | want to refer to what was said by sonebody
two pages back, which may actually be two clicks back
on the Internet and cormment, so I'mgoing to click on a
Quote feature so that that person's opinions cone back
into ny nessage so | can put ny two cents or two |ines
in this case. Does that automatically nean because the
person has done that that everything that was said by
t he previous posting person has been put on the
Internet in such a manner that the person thereby is
exposed to liability under section 13?

MR VIGNA: First of all, when we
| ook at section 13, the key words that we should
consider also is "cause to be conmuni cated"” which is
added in this section. It is a discrimnatory practice
for a person or a group of persons acting in concert to
communi cate tel ephonically or to cause to be so

communi cat ed.
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So, the action that you have just
descri bed about taking the quote and reputting it, |
woul d respectfully submt to you, M. Chair, that it is
what the Act is supposed to address when it says "cause
to be communicated.” That's on a |egal point.

Then on the factual point, if we |ook
at the tab in question 7, there's two quotes, which
understand are taken from el sewhere, but also
inmportantly, there is the response, where it says:

"Cheers to both posts. And
Coldstar, I"'mw th you on the
Devi | subject; except | believe
that Jews are the literal spawn
of Satan hinself."

Even if you were to extract, M.
Chair, the two quotes because you're saying they were
from sonmewhere el se and you | ook only at what is
responded to, the Jews are the literal spawn of Satan
hinself, right there | believe there's --

THE CHAI RPERSON: | understand that
subm ssion there, but | wanted to address the broader
i Ssue because it may re-energe |ater

| put it to you, suppose the person
who was making this coment, the two |ines, was in

di sagreenent with the previous poster, and in order to

StenoTran



© o0 N o o A~ w N P

N N N N N N P B R R R R R R R
ag A W N P O © 00 N oo 0o p»dM W N - O

551

denonstrate his agreement wth what the other person
had witten, they pressed the Quote button, brought in
the material with which they di sagreed and said,

di sagree, you're out of line, this is unacceptable
behavi our, does that person becone responsible for
havi ng caused to be comunicated? In effect they did,
so that the quotation that had only appeared at posting
nunber one ends up reappearing at posting nunber 31.
So, yes it was reposted, thereby enabling sonmeone to
see it one nore time, but clearly with the intention
not to endorse what's being said, but to present an
opposite opinion such that the first opinionis
contradi ct ed.

That's an obvi ous statenent, but you
know what |'m sayi ng.

MR. VIGNA: There m ght be sone
nuance for exanple, in the exanple you're giving |
understand your point. It's a bit like --

THE CHAlI RPERSON:  Suppose M. Warman
got on there and said, |, Warman, disagree entirely
with what's being said here, this is racist talk,
unacceptable in our society, but he incorporated it in
order to address it.

MR. VIGNA: There m ght be a case

there that maybe m ght have to be explored further in
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terns of attracting liability, obviously. For exanple,
if the nedia tal ks about sone incident and quotes
sonebody, it doesn't nean that they' re endorsing it.

In the sanme logic, | would suspect --

THE CHAI RPERSON:  That's a simlar
kind of logic. Wen you read letters to the editor in
t he newspaper, they will often put the headline and the
date of the original article because they don't have
enough space, but when you read that sonetines you say,
gee, | wi sh the newspaper had enough space to put what
the original editorial was because | would |ike to be
able to conpare the letter to the editor with what was
originally said and see what they're dealing with

The Internet, which has this greater
flexibility, enables a person to take that original
opinion, put it up and then address what is in that
opinion imedi ately, right thereafter. That is what is
goi ng on here.

By doing that, you automatically
engage your own liability?

MR VIGNA: | think liability is
engaged primarily because of the endorsenent and the
pronotion of the sane idea. That is, | think, what is
inmportant is to |ook at the factual situation, not the

operation of quoting and posting, but what exactly is
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t aki ng pl ace.

There is a quote and there is an
endor sement whi ch the person actually puts thensel ves
in the sane shoes as the quoter.

THE CHAI RPERSON: | understand, but
it's difficult. | see a difficulty there.

This one here says "Cheers to both
posts.” So, | whol eheartedly endorse what you've said.
How about if it said, you make sone good points, but.
| know what you're sayi ng.

MR. VIGNA: There could be a case in
the future, M. Chair, that on factual evidence m ght
need to be further explored if it's not to the sane
extent as what's in here.

But if you |look at this post itself,
if you ook at the entire evidence, | think there is
anpl e evidence to say that the person doesn't distance
t hensel ves fromthe quote. On the contrary, they
associ ate thenselves to the quote and pronote it even
further.

Just the sentence, "I believe that
Jews are the literal spawn of Satan hinself," you take
that, and then you take the quote, it goes on in the
sane context.

| understand your point, M. Chair.

StenoTran



© o0 N o o A~ wWw N P

N N N N N N P B R R R R R R R
ag A W N P O © 00 N oo 0o »dM W N - O

554

THE CHAI RPERSON: | understand yours.
You're focusing on the two sentences, but there may be
ot her points along the way, is what |I'm saying, and it
certainly wasn't the evidence of M. Varnman that he
felt that the incorporation, using the Quote button,
enhanced the liability of the respondent, contributed
to their liability.

MR VIGNA: | don't want to discuss
about every individual exhibit, but the point I want to
make primarily is that even if there's one or two
exhibits that don't attract liability, if you | ook at
the entire, I don't know how many exhibits we have had
here, in the forties or sonething like that, but the
great, great majority would attract liability.

THE CHAI RPERSON: That is a question
| would |ike you to address at sonme point. You may not
want to address it now, but given the nature of this
di scussion, given that there are situations where sone
of the material that has been shown to ne through the
course of the hearing is copied in in the manner | have
just indicated or may perhaps be argued that it is an
expression of an opinion that may or may not expose a
person to hatred and other material perhaps nmay, as you
will submt, what effect that may have. If it's not

100 per cent of these 20-odd tabs that neet all the
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criterion set out or fall under one of these hall marks
that you point out in Kouba, what is the effect on the
overall renedy being sought, for instance, or on the
case, if only a handful, if only five of the 25 fal
into the hall marks? What bearing does that have?

MR VIGNA: What | would say is
basically this. First of all, you have to | ook at the
entire evidence. |If you |ook at the entire evidence
you will find liability. The first decision you wll
have to make is the issue of liability.

Then | guess in ternms of the second
question is the issue of the penalty, which you wll
have to address, is to | ook at the nature, the extent,
t he frequency, and maybe at that |evel you can consider
nore the issue if it's 100 per cent or 95 per cent or
80 per cent. But at least mnimally on the issue of
liability, if you look at the entire evidence, |
respectfully submt that section 13 is violated.

Then, secondly, just a point that |
want to clarify, sone exhibits are for purposes of
identity --

THE CHAI RPERSON: |'m aware, like the
one you ski pped over earlier.

MR. VIGNA: Yes. So that's another

thing I wanted to highlight.
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Another thing | would like to say,
and I will go maybe even further in this case, | wll
put forth the proposition also, M. Chair, that even if
there was only one posting or let's say two postings,
but even one posting, and | understand you will say
that there is the issue of repeatedly if it's only one,
but I wll say it to you on that issue is that the
Internet itself nmakes it repeated.

| f the one posting is outrageous and
calls for killings of people or whatever that is
contrary to the basic objectives of sections 2, 3 and
13, | think even in that case you could find liability,
even one single posting, and the repeatedly aspect is
the Internet itself because many people can go to it.

| don't think the nunber is
necessarily the criteria for liability at the m nimum
Then if you want to | ook at the issue of the penalty,
maybe you coul d consider the nature, the extent, the
frequency and all that. That is what | have to say on
that point, M. Chair.

THE CHAI RPERSON:  Ckay.

MR. VIGNA: Tab 8, page 3.

THE CHAlI RPERSON:  Yes.

MR. VIGNA: There again you have a

guote, but there again | will say what is below the
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quot e:
"1 understand why no-one
bel i eves them™

And there is, | believe, reference to
it's Jewi sh peopl e because if you | ook at the headline
and if you |ook at the previous tabs, | don't want to
go into themone by one, but they're tal king about
Jewi sh peopl e basically.

THE CHAI RPERSON: | renenber it was
the article that referred to the staging of a hate
crime by Jew sh peopl e.

MR. VIGNA: "I understand why no-one

bel i eves them ™"

So, "themt woul d be Jew sh people.
"I wouldn't either after
learning this. But see, if this
was racial hatred; | don't
under st and why soneone woul d
attack hel pl ess dogs opposed to
going after those dirty jew sh
animals directly.”

So, there at the very m ni nrum and
when | look at the criteria in Kouba, at the very, very
mninum there is the one that is at the |ast one

there, | forgot the letter, (i).
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There is also the fact 62, which is
dehumani zes themand (i) inflammtory and 76, calls to
take violent action against the targeted group, where
it says hel pl ess dogs as opposed to going after those
dirty Jewish animals directly, going after.

Before | was giving you an exanpl e of
per haps just one posting could attract liability. |
respectfully submt to you that this could be one
exanpl e.

Al so, this one is particular because
the inmportance of this one is in relation to the claim
by M. VWarman. Sorry, | want to reread it because |
don't want to make a m stake here.

Forget what | just said, M. Chair.
| was thinking of something else.

Tab 19.

THE CHAI RPERSON:  We have a 19A and
19B.

MR VI GNA:  Yes.

THE CHAI RPERSON:  Which one is it?
We never did the inventory. |Is there anything that
needs to be renoved in the binder?

REG STRY OFFI CER.  Yes. There are
about seven tabs.

THE CHAI RPERSON: We will proceed
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now. | don't want to interrupt subm ssions, but if M.
Vigna, by sone error, refers to a tab that has not been
entered into evidence, please informus.

REG STRY OFFICER | can advise M.
Vigna right now of the tabs that need to be renoved.

REA STRY OFFI CER:  We never did the
inventory of which tabs have not been produced. They
are supposed to be renoved and we have not done that
yet. | don't want to interrupt you, but you can't
address tabs that have not been introduced in evidence.
| don't want to interrupt you now in your arguments.

We can put it aside for now and do it later, but if by
error you end up referring to sonething that has not
been introduced, Ms Hartung will informus inmrediately.

MR VIGNA: If by any chance that's
t he case, when you go and do your --

THE CHAI RPERSON:  They will be
removed frommy binder by the end of the day.

MR. VIGNA: By mstake if | overl ook
sonet hing --

THE CHAI RPERSON: Everything that has
been referred to up to nowis okay. Go on, you said
19A or B?

MR VIGNA: | amtrying to locate it

nmyself now | think it's B.
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THE CHAI RPERSON: It's the one that
begi ns "Gangs and Doubl e St andards?"
MR. VIGNA: Yes. There's a quote at
page 2, and then it goes to the bottom of the quote:
"...l do believe that your point
probably had to go along with
the fact that we were a 'gang
of nazis, but if we were
nigs..."
The word ni gs,
"...then we'd just be 'blacks
hangi ng out and eating' . |
didn't even notice those fags
until they came out of their
house. Lol"
Laugh out [ oud.
"Can't really remenber seeing
them i nside the hunptys.
We know t hat we're good peopl e,
it just seens that no one el se
knows it."
There at the very m ni num what
attracts the hallmarks is (i), which exposes to
contenpt the word "nigs" and al so the words "bl acks

hangi ng out and eating."
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THE CHAI RPERSON: Bl acks hangi ng out
and eating, you're saying --

MR. VIGNA: |In context, the way
they're portraying it, it seens to say that -- maybe
bl acks hangi ng out and eating in isolation mght not
have the sane inpact but for sure nigs, and if you | ook
at (i) under paragraph 67, the epithet nig is one of
them and then the use of the word "fags," and the
general nessage being portrayed there it cannot be
i gnor ed.

THE CHAI RPERSON:. The general nessage
bei ng?

MR. VIGNA: The general nessage being
that basically they're saying that there is
differential treatment which is preferable to bl ack
peopl e, whereas the white people are --

THE CHAlI RPERSON: How does t hat
expose people to hatred or contenpt? |If it's an
observation that a person is making, it may be well
founded or not, but if it's a person's point of view
that certain groups are being treated differently than
ot hers, how does that expose themto hatred or
contenpt? | see your argunment on the use of certain
words here. It's reflected in these hall marks, but

just the point of view that these people are of a
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certain political belief, as the wtness said, the
references to Nazi, Nazi is a word that we all know,
but in her evidence | heard the term nati onal
socialist, it was a political novenent. It had of
course some inpact in history, you brought that up in
your questi oni ng.

But nonet hel ess she's saying we're
being singled out. How is that putting other people in
cont enpt ?

MR. VIGNA: The title says "Gangs and
Doubl e Standards. ™

THE CHAI RPERSON: Ri ght .

MR. VIGNA: And then there's the
guote. Basically the inmage that is being portrayed
there is that --

THE CHAI RPERSON: What | amtrying to
do is figure the inpact of these statenents, M. Vigna.
There are sonme words that stick out. | know what
you're going to, but I think the inpact is going to be
inmportant in this case because it's not perhaps as
evident as in other files that you refer to and maybe
the material that was referenced in here.

If instead of Nazis it said we are a
gang of Hispanics in multicultural Toronto and we're

al ways bei ng picked on, whereas the gang of Irish are
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not being picked on, does that expose the Irish to
contenpt for saying that?

MR VIGNA: \What |'msaying is this.
The principles that the Canadi an Human Rights Act is
ainmed to pronote is equality, multiculturalism
tol erance. Wen you take the posting, when you take
the entire evidence, when you take the nessage that is
bei ng portrayed, | respectfully submt to you, M.
Chair, that it's not respecting those basic fundanental
principles that are in the Canadi an Human Ri ghts Act.

THE CHAI RPERSON: | think the exanple
| just gave you is also not respecting the principles
of harnony, but yet we would look at it differently
because it was Hi spanics sayi ng sonet hi ng about the
Irish. You and | are both from Montreal. If it was a
Hai tian group saying that the Haitians were being
singl ed out over the Jammi cans, we wouldn't draw the
sanme anal ogy, woul d we?

MR VIGNA: [I'mnot sure | want to
pronounce nyself on that. | ama little bit sensitive
to those kind of issues, but | understand your point.
That's on a legal matter that we have to decide.

THE CHAI RPERSON: | know t he basic
principle is harnony, but it comes down to section --

MR VIGNA: Let's |look at the quote
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at tab 2. | think what's inportant above all is to

|l ook at the facts in the evidence.
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"These people we ran into
flyering after |eaving the
hunpty's last night said to us,
they were white...they said, 'we
felt unconfortable in there so
we had to | eave' | asked them
if a blood or crypt wal ked in
wear i ng baggy cl ot hes and
bandans and bi g gol d chai ns,
sporting fubu...would you all be
scared and | eave then? They
said no. Apparently we are nore
t hreat eni ng t han gangbangers, so
me and ny crew wear braces and

| aces, and boots and flight

j ackets with swasti kas on them
what's wong with this? Shaved
heads and jeans with wp tattoos,

what's wong with this?"

THE CHAI RPERSON: WP tattoos which
gat her nmeans white power tattoos.

VR VI GNA: Yes.

"I just don't understand.
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| mo...."
| don't know what that neans.
"I did have a point or story or
sonmething, | forgot now. ..its
late. "
That's the response of the
respondent:
"umm | do believe that your
poi nt probably had to go al ong
with the fact that we were a
‘gang' of nazis, but if we were
nigs, then we'd just be 'blacks
hangi ng out and eating' |
didn't even notice those fags
until they came out of their
house. Can't really renenber
seeing theminside the hunptys."”
If you | ook at the general nessage
and at the very mninum M. Chair, when you cal
people fags or nigs --
THE CHAI RPERSON: | know that one. |
under stand that point.
MR VIGNA: At the same tine, | think
that we can't total nmake abstraction of the general

nmessage when those words are used in conjunction.
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There has to be maybe nuances in cases, but we have to
| ook at al so the overall evidence.
THE CHAI RPERSON:  Per haps. You used

the word "nuances” and | think it's significant here.

Go on.
MR VIGNA: Tab 20.
"When | noved to Calgary in 1997
there were hardly any bl acks at
all..."
THE CHAI RPERSON:  Tab 20, but what
page, |'msorry?

MR VIGNA: Page 1
"When | noved to Calgary in 1997
there were hardly any bl acks at
all, but nowits getting worse,
t hey are popping out of the
woodwor k. . . maybe not as bad as
[ Toronto]."
THE CHAI RPERSON:  You' re readi ng
sonmet hing fromcryptonite.
MR VIGNA: You're right. Yes, page
3, that was the precursor. This one | think, M.
Chair, and you wll have to refer to the testinony of
the accused to be nore specific and the adm ssions. |

think this is the one that she says she didn't recall,
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the one I"'mgoing to recite.

THE CHAI RPERSON: | have a note to
that effect. She is not an accused. She's a
respondent.

MR VIGNA: | made a wong choice of
words. She's a respondent in a civil proceeding for
sure.

"It could get worse, lets just
cross our fingers and hope they
all die off fromAIDS. "

So, that comment has to be taken
obviously in context with the rest of the discussion in
t he group.

THE CHAI RPERSON:  The topic appears
to be "Blacks in Western Canada."

MR VIGNA: Yes. Wiat | was saying
earlier about the entirety of the evidence, perhaps if
you | ook only at the other posting you wll say, well,
this one is not as bad as this one, but what | wll
say, M. Chair, is you can't take themin isolation.
There is a whole series of postings basically on the
same t henes.

This one is particularly inportant
and, curiously enough, this is the only one she doesn't

seemto recall. | nade ny comments on the issue of the
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credibility in terns of distancing yourself fromthis
gquote in particular. This one goes as far as saying
they should all die off fromAIDS. |If that is not
sonmething that is highly inflammatory or derogatory, |
don't know what is, M. Chair, in ternms of all the
other hallmarks. | won't go through them one by one,
but I would say that they attract pretty nmuch a great
nunber of them This one is very inportant.

It's kind of curious that the one
that is the nost grave in content is the one that she
doesn't seemto recall and doesn't provide, |
respectfully submt, a credible and pl ausible
expl anat i on.

M5 BEAUMONT: |'msorry, there's nore
than one that | don't recall and if we had this |ist
that | did send, it would say on there which ones I
don't recall

THE CHAI RPERSON: W have the |ist.
It's in evidence. |It's one person at a tine, though.

M5 BEAUMONT: | know, but 1 just
wanted to --

THE CHAI RPERSON: | know exactly
whi ch ones you don't recall. Certainly there was a
docunent that canme to the Tribunal's file. Do you have

it in your tab? It was the last tab, wasn't it?
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MR VIGNA: |It's one of the |ast
tabs. |1'mnot going to dispute what the respondent
said. There is nore than one she doesn't recall, she
said that in her adm ssions maybe, but this one struck
me the nost when | questioned her.

THE CHAI RPERSON:  For the purposes of

this discussion, | will bring it to everyone's
attention. It's tab 34. | highlighted which ones were
not renmenbered. | see two that were not recalled. The
first one is "It could get worse,"” it's the one you

just read before. That was not recall ed.

The second one that was not recalled
was "I told nmy sister already that I would kill himand
beat her up, she knows | would too."

Those are the two that were not
recall ed. Gkay, Ms Beaunont ?

M5 BEAUMONT:  Yes.

THE CHAIRPERSON: It's tab 34.

MR VIGNA: | don't dispute the
adm ssions. \What | dispute is the credibility of the

THE CHAI RPERSON: | understand. It's
a finer point. You said it's the only. [It's one of
the few That would be nore appropriate to say.

MR VIGNA: | totally agree. The
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point I want to nmake is that this posting in particular
is highly -- when | was giving an exanple earlier,

per haps even one posting could be attracting liability,
| would respectfully submt this one would be com ng
pretty close to that.

Though it's not the only one she
doesn't recall, curiously it's one of those that she
doesn't recall. VWhen |I asked her specifically the
guestion on this one in particular, she said she didn't
recall but she didn't provide | would respectfully
submt a credible, plausible explanation.

Tab 20B, page 2. This one | think is
the one you just read --

THE CHAI RPERSON: That's the one |
just read. It's one that she does not recall.

MR VIGNA: | won't repeat nyself,
but on the issue of credibility you have to assess
t hat .

Here again | refer to the hall marks
in paragraphs (f), no redeem ng qualities; (i),

i nfl ammat ory and derogatory |anguage; and (k), calls to
take violent action against a targeted group. \Were it
says, "l told nmy sister already that I would kill him
and then beat her up, she knows |I would too,"” and I

think there's a reference to interracial marriages or
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rel ati onshi ps.

Tab 20D, page 1, | will always focus
to the main point. | won't go through the whole --

THE CHAI RPERSON: Right, tab 20, page
1 did not have an entry fromthe respondent. Tab 23
you sai d?

MR VIGNA: Tab 20D. I'msorry, M.
Chairman, I'ma little tired. Tab 20D

THE CHAI RPERSON: | heard 23, I'm
sorry. Yes, tab 20D

MR. VIGNA: Page 1, | won't read the
whol e tab, but the key word is "nigger.” | wll refer
to the hallmark which is at the last one, (i)
i nfl ammat ory and derogatory | anguage.

Then at page 5 | believe of the sane
tab -- the next one should be 21 instead of 20, page 5.

THE CHAI RPERSON: | am foll ow ng you
rather than your list. Tab 21, yes.

MR VIGNA: Tab 21, if you can
correct it on my outline.

THE CHAI RPERSON: | have it. Go on.

MR VIGNA: Page 5, | wll go to the
key phrase and you will later on read the entirety.

"W believe that Christianity

has, |ike, kept black people
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down and sort of told themthat
God is white and that they are
inferior.”

It's put in bold and black. That
attracts mainly, but not exclusively, the one of
derogatory and inflamuatory which is at (i), but also
t he ot her hall marks which are in paragraphs 52, which
is no redeeming qualities for the group; the idea of
segregation, banishnment; | said it already about
i nfl ammat ory and derogatory | anguage; and as far as
calls to violate action against a targeted group, maybe
it is not as obvious, but the other ones nore than that
one.

Tab 22A --

MR. FROW  For the sake of accuracy
there, the material that is bolded is part of a
quotation from sone place else. These aren't M
Beaunont's words.

THE CHAI RPERSON:  You antici pated ne.
| was about to say that right now, M. Fromm | was
about to point that out to M. Vigna. Did you notice
that, M. Vigna, because | saw the closed quotation at
the end of the word "worship,” so | want back to the
previ ous page and there were open quotations there.

So, she is citing sonething.
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Now, it doesn't appear as a quote of
the type that we had di scussed earlier where you press
the button and the quotation appears. W have noticed
that that usually conmes up inside of a scare or
rectangle. That is not the case here. This may have
been a cut and paste.

MR. VIGNA: | understand your point
because it is not the same visual representation as the
ot her quote. | see the quotation narks.

THE CHAI RPERSON: | coul d envi sage
the possibility that this could have been typed up this
way or that it was cut and paste into the text perhaps.

MR VIGNA: |In any event, M. Chair,
ot her than the actual operation involved, there is at
| east a positive effort or gesture made to identify and
to pronote the words that are there with the noniker
Jessy Destruction. Then later on, after the quote it
says:

"Thats about the little nignog' s
religion. This site is

di sgusting, it really worrys ne
even nore so about what ny
sisters are being forcefed in
school . "

Then there's the reference to the
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bible. You will say it's in the quote, but once again
| will say that it's still a positive gesture that is
undert aken by Jessy Destruction, now known to be the
respondent, to identify herself to that quote and to
adhere to it.

Tab 22A, at page 2, it says:

"which is why nmy profile says
"full-time n-a-z-i' theres ways
of getting around this BS."

When you take that posting, there is
al so the testinony of the respondent when she was asked
about it, and there were questions asked in another tab
about - -

THE CHAI RPERSON: |'s this about
identity though or is it a section 13 violation you're
al | egi ng?

MR VIGNA: | would say both, M.
Chair. There's also the reference to Nazi.

THE CHAI RPERSON: But does being a
Nazi necessarily expose soneone to hatred or contenpt?
We have to always focus on section 13 and that's what
we' re tal king about.

If I follow your docunment, this is
what you said was the issue that you were going to

address. If soneone says |'ma Nazi, does that expose
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sonmeone el se to hatred or contenpt?

MR. VIGNA: In this case, what we
have to realize is that there is al so another quote, |
think it's later on, about Hitler, Nazi, what we know
from history about the hol ocaust, the testinony of the
conpl ai nant about saying that she doesn't believe there
was - -

THE CHAI RPERSON: That's what she
testified here, but it was public in the sense it was
said in front of us, but that wasn't an I|nternet
citation, unless | incorporate it into ny decision, in
which case it will go on the web.

MR. VIGNA:  Wien you | ook at the
exhibits and what's said in the exhibits and the
expl anation given to you by the conpl ai nant, you cannot
rely in terns of what she intended to say, which is one
what it says literally and al so what she confirns to
you in her testinony that she basically denies the
Hol ocaust .

But I won't expand on 22A. | wll
nove on.

THE CHAI RPERSON: None of that
appears in this docunent. Al it says is that she's a
full-time Nazi. In ny opinion, in speaking of context

it was because the previous individual said putting the
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four letters together was being bl ocked by MSN. So
notw t hstandi ng her testinony, | think it seenms quite
clear she was trying to address the ability to put
those four letters in. She put hyphens in and it

woul dn't get caught by MSN

MR VIGNA: | won't isolate this
posting. | amjust saying that this posting in
relation to the previous postings, if you | ook at page
1 there's a nention of Adolf Hitler, at page 1 of the
same posting, tab 22A

THE CHAI RPERSON: M. Vigna, you can
nove on. It is quite clear to nme, although
Der - Tot enkopf uses | anguage that appears different than
what |'ve just been tal king about, in ny view, when you
| ook at the answer --

MR VIGNA: |In any event, |'m not
going to expand on that, but I wll sinply say that the
postings prior to it, the other postings have to be
taken into account in looking at the entirety of the
evi dence.

22C, page 1, if you |l ook at the
posting by Jessy Destruction and you read the entire
posting, at first sight you mght say it's a question
of identity and visibility, but if you go later on it

says:
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"...then stay out of ny effing
country!"

And there's reference to the title
being "Let Mislimwonen keep hijabs on."

That, | would respectfully submt to
you, is language which is inflanmmatory and derogatory
when it says "stay out of ny effing country” and
referring to people of the Muslimfaith.

It also attracts the hall mark which
isin (b), where we are referring to true stories,
which is the issue of identification and all that, and
trying to nake a link to that. There's the hall mark of

THE CHAI RPERSON:  All right.

MR VIGNA  (d).

THE CHAI RPERSON: This is an ongoi ng
debate that is going on in our society, is it not?
This is the argunent that they're going to say on this,
that there's a debate right now, this very debate and
the issue is going on in France. This whole issue
becanme the object of -- the attorney publique issued a
report on this. | don't knowif you recall this, which
was endorsed by the President of France on the wearing
of the hijab or other religious artifacts in schools.

The word "effing"” suddenly el evates
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it to a different |evel?

MR VIGNA: M. Chair, | think that
even in a debate where you're saying it's a political
debate that can be accepted in a free and denocratic
society, | think there's always a certain |evel of
respect, a certain |level of presenting your point of
Vi ew.

When you present it in the terns that
are presented here, and not only in this posting, but
repeat it and it's very inportant that this not be
taken into isolation, every single posting, "then stay
out of my effing country,” you are obviously targeting
people of the Muslimfaith.

MR. FROW  For the sake of accuracy,
fucking refers to country, not to hijabs or Mislins.

THE CHAI RPERSON:  Yes. That was ny
question. The "effing" is to the country. It's angry
| anguage. \When one uses the adjective, one often uses
that in an angry kind of context. You can be talking
about ny seat on the bus or ny effing floor.

MR VIGNA: It's angry |anguage, but,
M. Chair, what it's saying in this posting, there's a
message that's saying people of Muslimfaith, | want
you segregated out of ny country because you want to

have different rules in terns of what you need to have
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for ID and all that and we don't want you in Canada.
If it's not said in the words | just said, that's the
message, | think that | can say with a certain
assurance say it says in ternms of the nessage it
portrays.

That, once again, does not accord
with the principles of the Canadi an Human Ri ghts Act.

THE CHAI RPERSON:  Per haps. But
section 13 says exposure to hatred or contenpt. WII
it expose Muslins to hatred or contenpt that this
person is saying that since identity requires that a
full image be portrayed and certain groups are ordered
to do so and others are not, that that's a
discrimnation that's going on, not in the direction
that one typically considers.

So, this person is saying the policy
shoul d be one policy for all. If you don't like it,
don't cone into ny country. Yes, it's strong
inflammatory. Does it expose Muslins to hatred or
contenpt for this?

MR VIGNA: | think it has to be
taken into context of the entire evidence, the choice
of | anguage, the exclamation mark, and the tone.

THE CHAI RPERSON: | under stand your

subm ssion. The question that | have put on these
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points is, yes, take it into context, but |ook at the
flip side of that and that is: Should only parts of
all the evidence be | ooked at because if this

i ndividual part is not one that fits into that puzzle
that you're trying to put together, maybe it should not
be considered by the Tribunal. This is when it cones
to the issues of renedy we tal ked about earlier.

MR VIGNA: |I'msaying if there would
be a conplaint on section 13 based on one single
posting, maybe it's not sufficient. But this is not
t he case here, M. Chairnman.

In that context we have to take it
into account. If we start dissecting every single one
and then we say we can't take this one into account and
this one, we're not |ooking at the gl obal picture and
we need to absolutely | ook at the global picture.

THE CHAI RPERSON: | under stand your
subm ssion that it's a puzzle that has many pieces to
it. I'mjust wondering if this is a real piece. But
go on.

MR. VIGNA: Tab 22D, page 4, where it
says:

"Just think, all the mndless
pawns of the juden who believe

in race-mxing and all that
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such, will be screwed over in
the end.”

This one applies to the criteria of
nmostly (i), inflamatory | anguage. This again has to
be taken in context with the entire evidence.

22E:

"Ever seen a tar black negroid
and a chink? That's a pretty
si ck/funny sight."

There agai n the | anguage
negroi d/chink and criteria (i) of the Kouba deci sion
about inflammatory and derogatory | anguage | think fits
inwth this kind of a statenent.

24B, page 1, it says:

"Probably that "it's okay to be
friends with other races' type
crap.

As well, |I'mnow curious, what
are the other things we've
acconpl i shed (that nakes
immgrants seemlike a walk in
t he park)?"

Then again it has to be taken into
context with the other evidence.

THE CHAIRPERSON: |'mnot quite sure
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| even understand the statement. Do we have the
previous thread? | don't have what preceded this. So
Jessy Destruction said, "probably that '"it's okay to be
friends with other races' type crap."” This person is
saying they disagree with it's okay to be friends with
ot her races.

"...what are the other things

we' ve acconplished (that nakes

immgrants seemlike a walk in

t he park)?"
MR VIGNA: | will admt it's perhaps
not the nost --
THE CHAI RPERSON: | don't understand
what it says.
MR VIGNA: | will nove on on that
one because it's not all that clear. It doesn't seem

to be positive but I can't say it's all that clear
ei t her.
24C, page 2, there's a quote before
that, there's a discussion about NS, national
soci alists befriending non-whites, and it says:
"I just don't feel the need to
be-friend non-whites, as they
can do nothing for nme, nor would

| like to associate with them
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| amfine with ny own kind, and
al ways wi |l |/ have been. There's
ny f*cking answer. Good enough?
If not, PMnme, well debate this
sone nore."

There again it has to be taken into
context, but in ternms of the criteria of Kouba, there
is (g), which is banishnent, segregation and --

THE CHAI RPERSON:  This person is
saying that they do not like to associate with people.
Yes, it's self-segregation; | don't |ike hangi ng out
wi th those people.

The exanples that are cited in Kouba
under (g) are statenents |like these savages don't |earn
anything unless it's being a savage beast that shoul d
not be anongst civilized people. They should not be
restricted to reserves; they should be confined to
zoos. That is the kind of |anguage that is given as
exanpl es under (Q).

Here this person is sinply saying |

don't like to associate with those kind of people;

that's nmy point of view | know you're going to tel
me it's context. It's so much context.

MR VIGNA: | can't tell you nore
t han t hat.
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THE CHAI RPERSON: Look at the quote.
The quote is interesting because the quote before that
is in keeping with the principles that are espoused in
section 2 of the Act.

"I know several [nationa

soci alist] individuals who have
non-white friends. They are
friends because they nutually
benefit fromthe relationship.
Wul d you like to explain what's
so bad about that?"

At the end of the nessage there's an
invitation fromJessy saying if not, private nessage ne
and we'll debate the issue sone nore.

MR. VIGNA: | understand your point,
M. Chair, that if that posting initself was the only
one, it's not sufficient, but I"mnot going to expand
on this posting.

THE CHAI RPERSON: | understand, taken
into context.

MR VIGNA: Yes. Here |l will give
you a better exanple, then. D, it's the sane tab but
it's D

THE CHAI RPERSON: That will be 24D.

MR VIGNA: "Welcone, | amliving in
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Calgary... until Sunday. But
you can always [private nessage]
me, or other Calgarians. It's a
nice city, if you get past al
the ARA threats (which are just
that... enpty threats) and hono
loving retards.”
That's the key phrase,
"And, if you can, stay the f*ck
away fromthe North East and
North West, filled with
non-whi tes, best place is good
old south, still white."
| can't consider that this would not
attract liability and that it would be innocent and
there woul d be political discourse. This is highly
inflammatory. It attracts the hall marks which are
mentioned in (i), highly inflamatory and derogatory
| anguage and al so the issue of segregation where it
says stay out of the northeast and northwest, filled
wi th non-whites.
Even the fact that we're calling
honosexual s hono | oving retards or people that frequent
honosexual , they're | oving retards.

THE CHAI RPERSON: I n your questioning
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yesterday there seened to be sone m sunderstandi ng. |
hearing that statenent, see soneone referring to

i ndi vi dual s who are "hono | oving," neani ng peopl e who
accept honosexuals and she is referring to those people
as being retards.

MR VIGNA: That's it.

THE CHAI RPERSON: It's not
necessarily clear whether this is an actual reference
to someone who is nentally deficient or in the nore
coll oqui al sense of the term It's a word that one
hears in a school yard. Anybody can be called by that
term It's a derogatory term but it's not necessarily
referring to people who are nentally handi capped.

| think it's sinply saying that these
derogatory peopl e who | ove honpsexual s in the sense
that they're accepting of honobsexual s.

| am not saying necessarily that that
doesn't attract attention under the Act. | understand
your subm ssion, but let's be clear on how this reads
in English.

MR VIGNA: | totally agree with you
Per haps the way | questioned was not as clear as it
reads in English.

THE CHAI RPERSON: One i s not

describing the other. 1t's a sequence.
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MR VIGNA: If I look at this
statenment, | think it's nore saying that people who
accept honosexuals or don't reject themare --

THE CHAI RPERSON:  They popul ate this
area and she doesn't |ike that they popul ate the area.

MR. VIGNA: Exactly. | believe that
ki nd of |anguage put on the Internet attracts section
13 liability and pronotes segregation and rejection of
peopl e of a honobsexual orientation.

And al so the non-whites that are
menti oned, which also furthers the issue of segregation
and contrary to the Canadi an Human Ri ghts Act.

THE CHAI RPERSON: My questioni ng may
have del ayed your progress.

MR VIGNA: |It's okay.

THE CHAI RPERSON: Are we still okay?
Are we on tinme, M. Vigna?

MR VIGNA: | won't be nuch | onger,
M. Chairman.

THE CHAI RPERSON: How | ong do you
expect, M. Frommf

MR. FROW  Maybe you could ask M.
Vi gna how | ong he expects.

MR. VIGNA: Ten mnutes, |less than

ten m nutes.
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MR FROW Could | propose, then,
maybe a 20-m nute break to nake it to TimHorton's.

THE CHAI RPERSON:  And then we will go
all the way through?

MR. VIGNA: Starbucks is closer.

24H, M. Chair, page 2, | wll be
brief. There is the use of the word "nigger" and then
again the derogatory criteria of the Kouba deci sion.

THE CHAI RPERSON:  Which is (i).

MR VIGNA  (i).

25A, there | won't expand on every
single one, but if you ook at all the different
principles put together, | would respectfully submt to
you that it attracts a good nunber of the criterias in
t he Kouba decision. It obviously gives sort of an
outline of what a society should be and it's not one
that would be in conformty with section 13, section 3,
section 2 of the Canadi an Human Ri ghts Act.

These are clearly principles that are
enunciated in this docunent that are not adhered to by
t he core Canadi an val ues and, therefore, | respectfully
submt to you that it attracts section 13 liability.

Tab 26, page 5:

"I was proud before, to say that

[ Al berta] was one of the only
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provinces to not allow Sane sex
"marriage'..."
Until there you could say that it's a political debate.

But then it says:

"...but nowit's all the sane
Al DS peddling sh*t."

Wth the asterisks. That is clearly
derogatory, inflammatory and attracts liability based
on section 13 and the criteria | would nention is
particularly (i).

| think that it's inportant to
under st and when you nmake the distinction between
political debate and not political debate, that when
such words are said it's all the sanme Al DS peddling
shit, that's when basically the line is crossed and we
are not any nore in the arena of what is acceptable
political debate.

| understand, M. Chair, the
respondent will say it's part of the political debate
in the country and internationally, but when people are
dehurmani zed, degraded, humliated, and the | anguage
chosen, you cannot hide and say this is part of the
debate and it's acceptable. Debate is fine as |ong as
we don't cross the line. That's the point |I'm making.

VWhen statenents like "it's all the
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same AIDS peddling shit" put on the Internet for public

consunption, | think that the |ine has been crossed and
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Tab 27, the sanme idea, page 2, Jessy
Destructi on:

"I hope [Al berta] never lets
t hose..."

The topic is honobsexual marriages in
Al berta. | guess at the time it was the province of
Al berta whi ch was undergoing a judicial determnation
on the issue.

"I hope [Al berta] never lets
t hose degenerates marry, it's
just vilel™

That' s anot her exanple, M. Chair, of
when debate beconmes no | onger a debate, but it becones
basically targeting certain groups based on their
characteristics and dehumani zi ng them berating them
hum i ating them and subjecting to a sense of they are
no good and they shoul d be consi dered degener at es.

That statenent in itself, M. Chair,
for exanple, when you asked ne this posting is not as
bad as nmaybe what we have seen in other cases, if you
| ook at this posting here and you | ook at the other

postings, they have to be read together.
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When | was saying earlier that even
one posting could be sufficient, here' s another
exanpl e.

| think it is not neaningless to
consi der each posting and then putting themtogether as
a puzzle and | ooking at the choice of |anguage and the
effect that that has on the protected groups in the
Canadi an Human Ri ghts Act.

On this issue | would refer to the
Bahr decision which is before you separately.

THE CHAI RPERSON:  Bahr, you sai d?

MR VIGNA: Yes. | just would refer
to paragraph 93 on this issue of entirety and
gl obality, paragraph 93, Menber Lloyd agrees with
yourself in another case. It says:

"I agree with Menber Hadjis'
analysis and find in this case
t hat the WCFU website was
simlarly not benign inits
character. Wen viewed inits
entirety, the site is clearly
designed to provoke di scussion
that is likely to be hatefu
nature. There are links to

neo- Nazi and white suprenaci st
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sites, Nazi nenorabilia and
l[iterature including the three
works in this decision.”

Here, just the idea that the sites
and the nessages have to be read in its entirety, which
is reflected in this principle in paragraph 93.

| wll conclude on the issue of
renedies if the conplaint is substantiated by sinply
saying that the Comm ssion and the conplainant also is
seeking for a cease and desi st order against the
respondent.

In terns of penalty --

THE CHAlI RPERSON: \What sort of cease
and desi st order, cease and desist from what?

MR. VIGNA: From continuing to post
postings that violate section 13 of the Canadi an Human
Ri ghts Act, and any other renedy the Tribunal deens
appropriate based on the evidence that has been put
bef ore you.

That the penalty in the range of
$5,000 to $7,500 woul d be justified.

THE CHAI RPERSON: We have heard
evi dence about financial neans of the respondent. What
do you have to say to that, in light of -- let's all be

clear on this -- in light of section 54 sub 1.1:
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"I'n deciding whether to order
the person to pay the penalty,
t he nenber or panel shall take
into account the follow ng
factors.

(a) the nature and

ci rcunst ances, extent and
gravity of the discrimnatory
practice, and;

(b) the wilfulness or intent of
t he person who engaged in the
di scrimnatory practice;

(c) any prior discrimnatory
practices that the person has
engaged in, and;

(d) the person's ability to pay
the penalty."

MR VIGNA: On that issue, right
underneath ny outline | highlighted some key paragraphs
in each decision that tal ks about it. In Kouba in
paragraph 140 it basically recites what you just
enunciated in 54, 1.1. Then there is the Bahr decision
in paragraph 102. | wll talk about it later in terns
of the evidence, where they consider also the financial

circunstances. Then one of our decisions in Kul bashi an

StenoTran



© o0 N o o A~ wWw N P

N N N N N N P B R R R R R R R
ag A W N P O © 00 N oo 0o »dM W N - O

594

at paragraph 149 which is in the case book, and also in
Kyburz in paragraph 98.

But overall what | will say basically
isthis. Interns of 1, the nature and circunstance
and extent and gravity of the discrimnatory practice,
| will submt to you respectfully that, one, the
postings are fairly nunerous, 1,023; two, that it took
pl ace over a long period of tine.

THE CHAI RPERSON:  Hol d on, back up
The postings are nunerous, but you have only brought to
my attention not 1,023.

MR VIGNA:  No.

THE CHAI RPERSON: | know M. Warman
asserted that these are just exanples, but | don't have
t hose exanples. They weren't even produced. What has
been produced is the tabs.

MR. VIGNA: Even if you take just the
tabs, | will say they are nunerous but maybe they are
not 1, 023.

THE CHAI RPERSON:  She posted 1,023
times. For all | know she posted about the weat her or
sports, for all I know. Go on.

MR. VIGNA: The nature of the website
Stornfront was described to you by the conpl ai nant.

The gravity of the comments, for exanple, the one |
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j ust read about considering honosexual s degenerates and
vile. The wilful intent of the person who engages in a
discrimnatory practice, | think that's fairly clear
fromthe postings and also fromthe testinony of the
respondent that is unrepentant and basically believes
that she has the right to say those things because it's
her political beliefs and relies on the Bible. |In that
respect | refer to her testinony in-chief. She also
read the Bible and says that she prays.

THE CHAI RPERSON: M ndful of the
di stinction. The statute does not prevent people from
believing these things. Right?

MR VIGNA:  Sure.

THE CHAI RPERSON: The statute says
that you cannot express your opinion or belief in a
manner that exposes persons to hatred or contenpt.

MR VIGNA: | totally agree.

THE CHAI RPERSON: That she believes
t hese because of her interpretation of the Bible and
her religious beliefs or whatever it else it mght be,

that's okay. Right?

MR VIGNA: | will give you a better
exanple. Maybe you have a point there. In
cross-exam nation, | asked her if she was concer ned

about the effect that her statenents would have on
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ot her people. What she said, and I will refer you to
t he actual transcripts, but fromnmenory she said |
don't care. Whatever | say can offend people, but
basically I wll still say what | have to say.

That in itself speaks vol unes.

THE CHAlI RPERSON: That resenbles to a
| arge extent the definition of reckless?

MR. VIGNA: Yes. Then also from
menory, there's the tab where there's a discussion
about anot her case where the person got nine nonths in
jail, I don't knowif it's Wnnicki and she says, Nope,
| won't pay one cent to M. Warman and all that, which
basi cally shows that there's a disregard for
consequences of her actions.

Three, any prior discrimnatory
practice that the person has engaged in. | won't
commrent nuch on that one.

Four, the person's ability to pay the
penalty. On that we have heard the testinony of the
respondent that says that she works in the retai
i ndustry at nine-sonmething an hour. | don't renenber
the cents. That she does, | believe, 34 hours a week
or sonmething in that vicinity; that she has been
wor ki ng since the nonth of Septenber.

She says she has expenses but she
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lives at home, fromwhat | understand. So | guess
maybe it's a little bit |less costly than renting an
apart ment .

There is also the fact that there is
further financial information that should be upcom ng.
So you will have to take that into account.

But | think what you have to do
basically is to balance out the gravity and the intent,
the financial nmeans, the proportionality and
ultimately, since the legislation is renedial, inpose a
penalty which will convey the nessage and at the sane
time take into account the criterias which are in 54,
1.1.

Finally, in ternms of the -- | won't
cite the Zundel case | nention there in ternms of:

"A significant synbolic value in
t he public denunciation of the
actions that are the subject of
this conplaint. Simlarly,
there is the potential educative
and ultimately | arger
preventative benefit that can be
achi eved by open di scussion of
the principles of the Tribunal's

deci sion."
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| nmentioned that because | anticipate
M. Fromm saying that basically courts cannot regul ate
human behavi our and that it would be pointless to have
a decision and all that. But | will say sinply to that
that in the Zundel case the statenent that | just read
basically makes the point that it's inportant to
denounce viol ati ons of basic Canadi an core val ues which
are reflected in the Canadi an Human Ri ghts Act, and
that is what section 13 is all about.

In terns of the other point of
section 54(1)(b) which is personally identifying M.
Warman, | didn't refer to the tabs, but M. Warman did
SO in the subm ssions he submtted to you, which
provided to you, and I will expand nore on the | egal
aspect which was di scussed at one point where an
obj ection was rai sed.

| understand from your ruling that
you did not, at |least for the purposes of the objection
on the question, didn't adopt the reasoning in
Wnnicki, | believe, Wnnicki, tab 15 at pages 178-180.

THE CHAI RPERSON: Do you want ne to
|l ook at it?

MR. VIGNA: Yes, we can |look at it.

THE CHAI RPERSON: Where is that?

MR VIGNA: Tab 15. | wll read it
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because it is kind of inportant as guiding principles
ininterpreting section of 54(1)(b). At 178 it says:
"I'n determ ning the appropriate
guantum for an award under s.
53(3)..."
Which is referred to in 54(1)(b),
"“...the Tribunal's focus is on
t he Respondent's conduct and not
on the effect that this conduct
has had on the Conpl ai nant."
Then it refers to the M| ano case,
which is a human rights case; Widen versus Lynn, which
is a case that you are famliar with; and Bressette
case.
"The effects of the conduct are
consi dered when renedies are
ordered under s. 53(2) of the
Act . "
Then it says:
"Counsel for the Respondent
argued that the term
' conpensation’ must involve
conpensation for a |oss,
i ntangi bl e though it m ght be.

Therefore, the extent to which
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t he Conpl ai nant suffered as a
result of the retaliatory action
nmust be relevant in determning
t he quantum of an award for
conpensation..."

But it says later:

"I disagree. In ny view, the
wording of s. 53(3) clearly

i ndi cates that conpensation is
provided for the wilful and
reckl ess nature of the
Respondent's conduct. "

On that point | think the evidence is
pretty anple.

"There is no indication in s.
53(3) that the victinms
suffering nust be

establi shed. .."

Here | will sinply say that the Act
says personally identified and it's key words that are
in the Act which distinguish it fromthe section
dealing with pain and suffering.

MR. FROW  Sorry, what paragraph is
t hi s?

THE CHAI RPERSON:  180.
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MR. VIGNA: 180 of tab 15. 178 to
180. They refer to different sections of the Canadi an
Human Ri ghts Act.
"...that the victinms suffering
must be established in order to
make an award for conpensation.”
There is no indication that it nust
be established. So the whole inpact on the victimand
all that that usually takes place when we anal yze for
an award for section 53(2)(e), which is pain and
suffering, does not take place in 53(3) and therefore
54(1)(b).
"Section 53(3) makes no
ref erence whatsoever to s.
53(2)."
And that's inportant.
"Thus, in ny view, s. 53(3) is
ai med at providi ng conpensation
for wlful and reckl ess
di scrim natory conduct
regardless of its effects on the
conplainant. The effects of the
respondent's conduct are
consi dered when renedies are

ordered under s. 53(2) of the
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Act . "

So | respectfully submt to you that
t hese three paragraphs are really key to the point in
deciding 54(1)(b), that the |egislator does not speak
for no reason. |If they made a distinction between
53(2)(e) and 54(1)(b) and 53(3), they did so for a
purpose. |If the |legislator added personally identified
as basically the criteria that needs to be net in order
for the awmard to be granted, the inpact on the victim
is not what is ained at.

THE CHAI RPERSON: | see the reading
that ny col |l eague made on this, and I'm not saying that
| don't disagree for the purposes of this hearing. |
sensed that M. Frommwoul d |ike to nmake an argunent
which I don't know it was presented in front of that
Tribunal wth regard to, as you say, Parlianent does
not speak w thout reason, and there is deliberate use
of the words "victin and "conpensation" in there.
Those words have inplications. | think that is the
guestion to be considered.

You are saying that, yes, the words
"victim and "conpensation” are there, but so are the
ot her words which are nam ng of the person -- well,
your earlier subm ssion, the nam ng of the person

triggers 53(3) and 53(3) focuses on the wilful or
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reckl ess conduct of the discrimnating party.

MR VIGNA: Correct. | refer in
terns of the facts particularly froma visual
recol | ection, the photograph of the Church of Warnman
Dead Society, whatever, and other. |In terns of what
the legislation tries to aimat is basically to protect
maybe not specifically that specific aim but one of
the ains | submt to you is that it tries to encourage
people to feel free to make conplaints and not be
subjected to ridicule or being personally identified as
a result of making the conplaint. It is nade so that
reckl ess behavi our does not occur, that wlful
behavi our does not occur.

THE CHAI RPERSON: The question is if
the legislator wanted to do that, why didn't they wite
there, as opposed to 53 and 54, why didn't they say the
person who files a conplaint that is found to be
substantiated, if naned, will be entitled to damages or
paynent or even the word "conpensation?" Wy do they
choose to use the word "victinP" |[If they did choose to
use the word "victim" Parlianment does not speak
wi t hout cause, you say, so what is the cause there?

Why use the word "victin?"
MR VIGNA: The word "victim" M.

Chair, has to be read in conjunction with "specifically
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identified.” What | amsubmtting to you, and | don't
think there is any case law on this, is that victim
specifically designated as a phrase has to be read

t oget her because when sonebody specifically is
identified, he beconmes by that sinple fact a victim

It is not the fact that he's a victimof the coments
hi nsel f, but the fact that he's specifically identified
is what nmakes hima victim

| would respectfully submt to you
M. Chair, that the word "victin has to be read with
the rest of the section which is "specifically
identified in the communication,” not in the sense that
it's read in 53(2), where 53(2)(e) relates nore for
cases of discrimnation that we would traditionally see
before the Human Ri ghts Tri bunal, not cases of hate
messages.

So there is a different reasoning
there that is adopted. The word "victini in itself
shoul d not be read in isolation and saying that the
victimneans that the person has to have personally
proven that they have been affected psychol ogically, et
cetera.

Sonebody that is specifically
identified by that very fact is a victim

THE CHAI RPERSON: | see. So you're
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saying the word "victim' used here is a victim of
specific identification in a comuni cation?

MR. VIGNA: Exactly. | am saying,
for exanple --

THE CHAI RPERSON: I n the context of
hat e nessages, the |larger context of hate nessages?

MR VIGNA: Yes. | think it's
i nportant that the purpose that is trying to be
achi eved here by 54(1)(b) be considered and
di stingui shed fromthe purposes of 53(2)(e). A so we
have to renmenber that usually 53(2) is not in relation
to hate nessages. It's in relation to renedies for
di scrimnatory actions that we have seen in nunerous
cases before the Tribunal that do not involve section
13 viol ations.

54(1)(b) is specifically for section
13, the hate nessages. Therefore, there's an inportant
di stinction that needs to be made. By specifically
identifying an individual on a website and denigrating
himor putting himto ridicule attracts liability.

On that point, M. Warman's
subm ssions, which | adopt, elaborate a bit nore.

THE CHAI RPERSON:  Just backi ng you
up, it's victimspecifically identified in the

conmuni cation that constituted the discrimnatory
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practice. So it has to be soneone who is identified in
a conmuni cation that constitutes a discrimnatory
practice. It has to be a conmunication that neets the
criteria of section 13.

MR. VIGNA: But the facts justify
t hat because, as | recall, and I"'mgoing strictly from
menory here --

THE CHAI RPERSON: (Going to the facts,
if it's anything |ike what M. VWarman nmentioned during
our little discussions because he said whether or not
he --

MR. VIGNA: They call him Jew sh
what ever .

THE CHAlI RPERSON:  Yes, and he's not
Jewi sh, but it doesn't make a difference, which is the
authorities on the point.

MR VIGNA: He testified --

THE CHAI RPERSON:  Assuming that the
nam ng of M. Warman is in the context of
di scrim natory comruni cation, then he is a victim of
that discrimnatory communi cation and that opens the
door to 54(1)(b) and following. That's your
subm ssi on?

MR VI GNA:  Yes.

THE CHAI RPERSON: | under stand your
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subm ssi on

MR. VIGNA: The subm ssions of M.
Warman on page 5 of the subm ssions go in the sane
sense.

THE CHAI RPERSON:  That will end up
being a separate debate in witing. Do you think the
Conmi ssion will need to make subm ssions on M.
Warman's representations in witing?

MR VIGNA:  You nean on M. Fromis
representations?

THE CHAI RPERSON:  No, on M.
Warman's. Do you wi sh to address that here?

MR. VIGNA: No, | concur with the
same subm ssi ons.

THE CHAI RPERSON:  You just concur
with them

MR. VIGNA: Yes. You can consider
them as part of the Comm ssion's subm ssions. | didn't
mention them because | didn't want to repeat nyself.

THE CHAI RPERSON:  That's fine.

MR, VIGNA: What | said basically is
a short summary of what M. Warman had in his
subm ssions. He relates to specific parts in the
evidence that relate to that 54(1). | will sinply

refer the Tribunal to that. For exanple, "Church of
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t he Dead Warman Society, Warman Haters Al |l ways
Wel cone, " et cetera. There are other exanples that he
gi ves.
"I hate you Warman; | can only
hope that | live |l ong enough to
pi ss on your usel ess grave, you
kyke. "
Et cetera, et cetera. He gives nunerous exanples which
| didn't go into, but for the purposes of brevity I
didn't.
Thank you very nuch, M. Chair. That
is all I have to say.
THE CHAI RPERSON: W are approachi ng
12: 00, and | gather M. Fromm needs his coffee break.
Wiy don't we just make it a | onger break? Do you think
you will be able to conplete in two hours?
MR FROW Yes. [It's noon now. Can
we conme back at 12:307?
THE CHAI RPERSON: That's not a
problemfor us. 12:30 is good.
--- Upon recessing at 11:55 a. m
--- Upon resumng at 12:33 p. m
REG STRY OFFI CER  Order, please.
Pl ease be seat ed.

MR VIGNA: M. Chair, if you wll
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allownme, | just want to add one little point | forgot.

THE CHAlI RPERSON:  Sure.

MR. VIGNA: In the evidence of the
respondent, at one point there was the affidavit that
was filed fromthe crimnal process.

THE CHAI RPERSON: The affidavit.

MR VIGNA: | don't renenber the
exhi bit nunber. In the evidence of the respondent
there was the affidavit fromthe crimnal process.

THE CHAI RPERSON: Hol d on.

MR VIGNA: It was produced by the
respondent.

REG STRY OFFI CER R-4.

THE CHAIRPERSON: | will just pull it
up. Right, R4.

MR. VIGNA: Do you have that, M.
Chair?

THE CHAI RPERSON: | have it.

MR VIGNA: | just wanted to say that
in there there's also nention of other postings that
were not in the ones nmentioned by the Comm ssion which
are inportant. This | have to stress was put in by the
respondent herself. For exanple, at page 14 of the
affidavit, that is only one exanple. There are sone

that are associated with Donnelly, which is not the
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case here, but others which are associated to the
respondent, ©Ms Beaunont.

For exanple, at page 14, you have one
at c) where it says:

"Soneone should say, 'to end
racism and all other races' LOL
let's hope we win."

Then there's a whol e bunch of them
which I won't go through. But the point | wanted to
make is that this piece of evidence was put in by the
respondent herself.

THE CHAI RPERSON: It was for another
purpose and it is triple hearsay al so.

MR VIGNA: What | woul d say though
is one thing. First of all, the respondent put it in
herself so they have to live with the evidence they put
in thensel ves.

The hearsay rule doesn't apply to the
sane extent.

THE CHAI RPERSON:  No, it goes to
wei ght .

MR. VIGNA: But particularly that it
wasn't presented by the Conm ssion or the conpl ai nant,
it was presented by the respondent thenselves. At

| east for the m ni num purpose regarding the issue of
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the entirety of the postings and nessages, it could at
| east be | ooked at.

| think it's a piece of evidence
which is in evidence, put in by the respondent herself
and that the Tribunal can consider. | just wanted to
attract the Tribunal to this piece of evidence which
didn't focus on, but | think it's also inportant.

THE CHAI RPERSON: (Okay. That's it?

MR VI GNA:  Yes.

THE CHAI RPERSON:. M. Fromm
SUBM SSI ONS BY MR FROW

MR FROW In ny summation | would
like to deal with a nunber of things.

First of all, I"mgoing to argue that
t hese nessages are not contrary to section 13(1)
because they are not repeated. | amgoing to argue
that they are not contrary to section 13.1 because
there is no evidence being led that they are likely to
expose designated groups to hatred or contenpt. On the
contrary, there is evidence before you that they are
not likely to expose groups to hatred or contenpt.

| am al so going to argue that because
of the conduct of the conplainant, that this conpl aint
shoul d be di sm ssed because this proceeding is an abuse

of process.
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| amgoing to then deal with the
penalties that are being suggested to you.

That is where | intend to go.

THE CHAI RPERSON:  (Okay, thank you for
t he outline.

MR. FROW  Section 13(1) tal ks about
nmessages that are conmuni cated repeatedly. This
argunent has been made only once before, to ny
know edge, and that was in R chard Warman versus Terry
Tremai ne before Menber Doucet. There has not been a
decision in that case.

| am going to nmake this argunent
before you this afternoon on the way that the term
"repeated” seens to be treated in the Tayl or case.

| would Iike to draw your attention
to the Comm ssion's Book of Authorities, and that is
tab 3, the Canadi an Human Ri ghts Comm ssi on versus John
Ross Taylor. This went all the way to the Suprene
Court in 1990.

THE CHAI RPERSON: Ri ght .

MR. FROW This is paragraph 79.

THE CHAlI RPERSON:  Yes.

MR FROW | will be dealing with
that. | would like to lead up to it though, now that

we have a page reference.
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| asked M. Warman during ny
cross-exam nation to go through for us the exact
process that was followed on Stornfront to nmake a
posting. He established that he had been on Stornfront
for a nunber of years. He was a little vague as to how
many, but he had been on for a nunber of years. He
went to Stornfront repeatedly. He still goes to
Stornfront.

So, it would appear that he is
know edgeabl e. He said that he had at | east one user
name. So he was in a position not just to observe what
was there, but he was in a position to nmake posts.

| asked himwhat that process was and
he said that it could be done in two ways. |If you saw
a posting that was already there and you wi shed to just
make a conment in general, you could click the button
that said "Reply,"” wite out your response, and then

press | guess send, and | asked what woul d happen then.

He said, well, you would see your response up there on
t he thread.

| said, well, what about the other
option that is Quote? He said, well, if you saw a

posting and you wanted to specifically bring down that
information so your reply could be connected to that,

you woul d press "Quote.” It would put on the screen
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t he passage that you had clicked on and then you woul d
be able to type in your reply.

Certainly, in the evidence presented
to you in the Comm ssion's evidence, you have certainly
seen a nunber of exanples of both.

| asked himthen was that the only
thing you had to do, and he said yes. | asked a second
time, so, to send the nessage, to put it up there on
Stornfront, you had to click that button but once. He
said yes. So you didn't have to click it repeatedly.

You clicked it once; one tinme you have sent that

nmessage.
Fromthat point of view alone it

woul d not seemto be repeated communication. It is a

comuni cation once. In fact, if the comunication in

any sense has been repeated or accessed, it would be
because of people |like M. Warman or other people who
m ght want to go on to Stornfront to read what there
was t here.
| call your attention to what was

said in Taylor at paragraph 79. 79 says:

"I agree with the Tribunal's

comment s regardi ng tel ephone

conmuni cations and hate

propaganda, and find its
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observations to be helpful in
rebutting the contention that
the private nature of tel ephone
conversations makes it
especially difficult the

i mposition of constitutionally
valid [imtations upon

expressive tel ephone activity."

But t hen:

"Those who repeatedly
communi cat e nessages likely to
expose others to racial or
religious hatred or contenpt are
seeking to gain converts to
their position. The evidence of
t he Cohen Committee, referred to
extensively in Keegstra, and
expert testinony given before
the Tribunals in both Tayl or and
Neal y, suggest that hate
propaganda often works to
insidiously to spread a nessage
of intol erance and

inequality..."

Again, just before | get to the
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repeatedly, the evidence, though, was that what is
occurring on Stornfront or on the Canada forum
particularly, where Ms Beaunont's postings were to be
found, was not an effort to gain converts. She said
she was talking to her friends or people of Iike mnd.

M. Warman, when | asked himto
characterize the people on Stornfront, he said, well,
i ke other websites that he nonitored, it was for
neo- Nazis. Now, | mght not totally agree with that.
| asked Ms Beaunont, what type of people were on there
and she said sone people who were NS or nationali st
soci alists and others, but that there was a general
simlarity of views, that people were of sonewhat |ike
m nd.

She said that her purpose was not to
prosel ytize. She wasn't going on, let's say, neutral
websites or let's say general discussions of the issue
of the day sorts of websites trying to proselytize
peopl e or gain converts. She was essentially throw ng
i deas around with |ike-m nded people. | think that
ought to be kept in m nd.

Par agraph 80 of Tayl or says:

"Section 13(1) is worded so as
to di m ni sh phone use of the

type | have just described, for
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in the context of s. 13(1) the
term'repeated’ nust conport a
requi rement for sonething in the
way of a series of nessages.

Mor eover, because the Tri bunal
nmust be satisfied that the
nmessages are likely to expose
persons to hatred or contenpt,

it my be that even a series of
personal calls (by which I nean
conmmuni cations with friends and
acquai nt ances) espousi ng hate
propaganda will not constitute a
di scrimnatory practice wthin
the definition of this section.”

That's the passage | particularly
want to call your attention to and to reply on.

The term "repeated” is inportant. M
subm ssion is Ms Beaunont posting her views on whatever
t hey m ght be once does not constitute repeated
conmuni cation. She may have made indeed many
communi cati ons, but each one is a separate one.

Moreover in the wording of the Tayl or
ruling, a series of personal calls, comunications with

friends and acquai ntances, even if they espouse hate
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propaganda, and | would argue that these posts don't,
but even if they did according to Taylor, they will not
constitute a discrimnatory practice within the
definition of the section.

It appears that Taylor is saying that
the nature of the audience is everything and it's
prosel ytizing or seeking to win converts that is
problematic as far as Taylor is concerned.

Sir, I know you know this decision,
so | don't have the precise citation, but you wll
probably recall that what M. Taylor did was to hand
out business cards, calling cards, giving the phone
nunber, | forget what he called it, white power nessage
or something and these were handed out to the public
and people were invited to phone up and hear his
nessages, et cetera.

There is no evidence of anything |ike
t hi s having gone on. Wat Ms Beaunont testified to,
and M. Warman appeared to agree, that the Canada forum
was a series of discussions anong, in M. Warman's view
neo- Nazis and in Ms Beaunont's view | i ke-m nded peopl e,
some of whom were not nationalist socialists, sonme were
not .

THE CHAI RPERSON:  Could | ask you a

question on that though?
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MR FROW  Yes.

THE CHAI RPERSON: The Internet is a
nmulti-faceted tool. Can a distinction not be drawn
that falls within the anal ogy that you're making here
bet ween these types of threads, because in answer to
t hat question, Ms Beaunont, | believe, and even M.
Warman said that anyone can access the thread. But |
amputting it to you that what if a website had been
devel oped where, after having first |ogged in, provided
your information, address, let's say, phone nunber and
you becane a user, you then were able to enter a
thread, that would be nore of a community of
conversations akin to what is being referred to by the
Court here, a series of personal calls.

We are a group of |ike-m nded
i ndi vi dual s who do personal calls to each other and to
speak to each other we enter this passageway into a
sort of closed discussion. Perhaps that's what those
PMs were that were referred to in some of these threads
t hat we saw

But that what is going on here in the
evidence that is before ne with regard to the Canadi an
section of the Stornfront website is that it's
nonet hel ess public, that this discussion is going on is

bei ng done publicly. If I could draw the physi cal
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anal ogy, it's not that two people or five people are
sitting inside of a closed door roomand engaging in a
di scussion, but instead they are in the mddle of a
park speaking with m crophones so others can hear, yet
only they are conversing anongst thenselves, and that
distinction is what the legislation tries to address,
that the first may be perm ssible, but the second is
not .

MR. FROW | think the Stornfront
falls sonmewhere in between: An open forum where
anybody can get on and start witing, and the nore
restrictive closed shop that you're tal king about.
Anybody can in fact go on Stornfront, we were told, and
read. But in order to post, you have to join and
provi de some information. There may not be a | ot of
checking as to howvalid it is, but you do have to
formally join in order to be able to post.

THE CHAI RPERSON:  The readi ng of the
legislation is that what's the nessage that enanates?
You may join, you may post, but it's the nessage. |Is
t he message only going to the few individual s,
sonmething |ike what's described here by the Suprene
Court as personal calls anongst friends and
acquai ntances, or is it sonmething that is being sonmehow

di ssem nat ed, even though two peopl e are speaking, but
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t he negaphone, it's called the Internet that's sendi ng
it everywhere, in every corner of the earth

VMR FROW | think that's where
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ot her evidence may be of assistance, but on paragraph

82 at the very end:

"Finally, by focusing upon
'repeated' tel ephoni c nessages,
s. 13(1) directs its attention
to public, larger-scale schenes
for the dissem nation of hate

propaganda. . ."

THE CHAI RPERSON:  Where did you just

read fronf

MR. FROW This is paragraph 82 at

t he end.

THE CHAlI RPERSON:  Ckay.

MR. FROW "Finally, by focusing

upon 'repeated telephonic
messages, s. 13(1) directs its
attention to public,

| arger-scal e schenes for the
di ssem nation of hate

propaganda. . ."

Qur first submssion is that in the

act of posting the nessage, there is no repetition.
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Secondly, that it is in house.
don't think you really have evidence before you that
it'"s not. Yes, theoretically the public could read
this, but I asked M. Warman to tell us what was on the
title page of Stornfront, and he said there was a
cross, a celtic cross, and a circle and it said "Wiite
Pride Wrld Wde."

| asked himwhat did that nean to
you? He said it was a neo-Nazi site. They often used
synbols like that. He hinself said that by |ooking at
the content, he thought it was a neo-Nazi site.

My subm ssion would be that this
woul d not be w dely frequented by the public.
Certainly there is no evidence that it's being
frequented by the public, that it's anything other than
what Ms Beaunont has testified, that it's a site of
I i ke-m nded people who tal k about issues back and forth
that are of interest to them

| think even this norning we had an
exanpl e quoted to us where she was having a dial ogue, |
bel i eve, on Stornfront about having friends from ot her
races. There seened to be sone di sagreenent between
her and whoever had nade the original posting and she
said, we can continue this through PM and that's

private nmessagi ng.
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So, the nature of this is not public
conmuni cation as envisioned in the Tayl or deci sion,
public conmmunication with a view of w nning converts,
i nfluencing the general public, crafting argunents to
sell an ideology to supposedly unsuspecting public.
But it really is sonething different.

These di scussion boards are
essentially in house dialogue. That doesn't prevent
sonebody, | suppose, fromwatching it and | ooking at
it, but there was certainly no evidence before you that
that is what is happening.

| invite you on the first point to
see that this is not repeated conmunication as
understood by Taylor. At the risk of being verbose,
there is that interesting sentence in paragraph 80,
where it says:

"...messages are likely to
expose persons to hatred or
contenpt, it may even be a
series of personal calls (by

whi ch | mean conmunications with
friends and acquai nt ances)
espousi ng hate propaganda wil |
not constitute a discrimnatory

practice within the definition
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of the section.”

So, even repeated comuni cation, as
long as it's in house, not ained at propagandi zing the
general public, would not constitute a hate practice.

This argunment, as | say, has never
been addressed before. It has been presented to Menber
Doucet, but there has not been a decision in that case.

THE CHAI RPERSON:  What if soneone
were, by inadvertence, to arrive at this website?
mean, it's on the web, what is this, I'll go inside and
view the material? |If the state or Parlianent has
determ ned that material, assuming its material that is
otherwise in breach of section 13, that it exposes
people to hatred or contenpt is found on that website
and soneone, young peopl e, people who are devel opi ng
their views see this website, then that perhaps is what
the legislation is targeting.

MR. FROW Then you woul d be deal i ng
with that term"likely" and | intend to get to that
next .

THE CHAI RPERSON:  Assuming it is,
assuming it's sonething that is likely to, and we wll
deal with that later on, on the discreet issue of is it

sort of a public forumas the Court seens to be

i mpl yi ng.
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MR. FROW There was no evi dence
before you of that happening. M. Varman apparently
has nmonitored Stornfront extensively, he didn't say to
you and every now and again | see sonebody who has cone
on Stornfront who has joined up and is appall ed and
shocked and wites in you people are all horrible
hate-filled [unatics or whatever

There are enough signals on
Stornfront that indicates it's for people with a
particular political point of view \Wite Pride Wrld
W de, that does not suggest that this is necessarily
for people who are deeply into nmulticulturalism There
are signals there that the purpose of Stornfront would
not seemto be to seduce or to propagandize. |It's for
peopl e who nore or |ess share --

THE CHAI RPERSON:  Coul d you take ne
to the front page? Does it appear anywhere?

MR. FROW Yes. For instance, we
will just grab it out of a hat. Tab 19A

THE CHAI RPERSON: W are inside the
website because | can just tell fromthe bottom here
it's stornfront/org/forun nmenber.

MR. FROVWM You' ve gone one step into

THE CHAI RPERSON:  Even on this page
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what are we seeing here?

MR. FROWM Right here we're seeing a
banner, Wiite Pride Wrld Wde, the celtic cross. It's
wi dely recogni zed as a white nationalist synbol

THE CHAI RPERSON:  That is not saying
anywhere, cone on in, get to the truth or sonething
li ke that?

MR FROW No. |It's not saying a
bal anced obj ective di scussion of issues of the day. It
says Wiite Pride Wrld Wde.

THE CHAI RPERSON: It doesn't say stay
away either.

MR. FROW  Just below that, it says
Stornfront White Nationalist Community.

THE CHAI RPERSON: Yes, Wite
National i st Comunity, yes.

MR. FROW I n the box on the page
' m 1l ooking at, there's a headline under the banner and
then there's a box under that and it says "Stornfront
White Nationalist Community,” and then it has the title
of the thread and it wel cones the person who has j ust
clicked on.

Once again, a white nationalist
community. So, there are pretty broad signals there

that this is designed for a particular point of view
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This is not to proselytize the unwary.

There is a joke told about two old
ladies in a small town. A new couple noves in next
door and the old | adi es phone the police and say, that
young coupl e next door wal k around in the nude. The
pol i ceman | ooks and he says, well, how do you know?
They said, we | ook out the window. The policeman says,
the only wi ndow that | ooks out on their property is one
that's six feet off the ground. How can you | adies
see? They say, well, we stand on a chair.

THE CHAI RPERSON: | under stand your
anal ogy.

MR FROW That in a way seens to be
rel evant to the second point, and that is dealing with
t he question whether these various posts that are being
conpl ai ned about are likely to expose to hatred or
cont enpt .

| think really the answer to that
guestion was delivered very eloquently yesterday by M
Beaurmont. | think she was asked by M. Vigna if she
did worry that maybe peopl e who saw her posts woul d be
nmoved or influenced to hate people, and she said if
t hey base their lives on sonething |'ve said, they have
a pretty crappy life.

| think that comment may be hel pfu
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in |looking at one of the questions that is at the heart
of that case, and that is whether the posts up there,
t he ones conpl ai ned about by M. Warman and brought to
your attention by the Conm ssion are likely to expose
vari ous groups to hatred or contenpt.

| don't want to reissue a previous
deci sion of yours, but we did want to | ead sone
evi dence that mght assist, and | think it's a very
difficult question. One of the things that bothers ne
about the way these 13(1) cases have been progressing
is that for the | ast year or so the Conm ssion has not
chosen to bring forth expert evidence. Perhaps they
feel their decisions are so in the bag they don't need
to, or perhaps they assunme that the nmenbers will sinply
be able to | ook at posts and cone up with decisions on
their own.

THE CHAI RPERSON:  Per haps the nenbers
may exclude the expert evidence, which has happened.

MR. FROW  Yes, indeed. |'maware
of the comments nmade by yourself in the Wnnicki case.

THE CHAI RPERSON: No, | wasn't in the
W nni cki case. |n another one, yes.

MR FROW Be that as it may, the
word has been used many tines this norning by M.

Vigna. | certainly would agree with himthat context
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i s everything.

So we begin with the context of a
white nationalist forumwith pretty strong signals
there: This is for people of |ike-mnded views. |If
sonmebody that is not already let's say fairly critical,
let's say, of immgration, sonebody who is actually
conpletely for inmgration, likely to get on to
Stornfront on one of these threads, Stornfront Canada,
| ook at sonething that Jessica Beaunont has witten and
said, | amso influenced by this I am noving 180
degrees, | used to be conpletely for open borders, now

| aman exclusionist, if that is the case, then we

certainly haven't been told about it. | do know that
t here have been rulings. |In fact, although it is not
hel pful to nme, | know it has been brought to your

attention. This is fromthe R chard Warman versus Tom
W nni cki case and it's paragraph 61
THE CHAI RPERSON:  It's at what tab?
MR. FROW Tab 15, paragraph 61
There Menber Jensen concl udes:
"Secondly, and perhaps nore
i nportantly, whether or not
Canadi ans have reacted with
hatred or contenpt to any of the

so-call ed tol erated nessages has
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no bearing what soever on ny
eval uation of the Respondent's
messages. As | indicated above,
it is not necessary for the
Conpl ai nant to prove that the
Respondent's nessages, mnuch | ess
ot her nmessages found on the
I nternet, have caused others to
react wth hatred or contenpt
toward the targeted groups.”
THE CHAI RPERSON:  Conpl ete the
par agr aph.
MR. FROW "The question is whether
t he Respondent's nessages are
likely to expose nenbers of the
targeted groups to hatred or
contenpt."
THE CHAI RPERSON: Citing the statute.
MR. FROMWM | suggest that presents
you with a problem You are not required to find that
hatred or contenpt has been communi cated. So, the
Conmi ssion doesn't have to bring forth a person, ny
hypot heti cal who went 180 degrees having read a post by
Jessi ca Beaunont.

THE CHAI RPERSON: O that a person
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has actually been exposed to hatred or contenpt, but
that the person is likely to be exposed.

MR. FROW At sone point |ikely has
to have a neaning. There has to be sonme degree of
probability, otherwi se we could say with perfect
validity, there is likely to be a hurricane here in
Vancouver toni ght, when probably the likelihood is one
inamllion.

At sonme point likely has to have sone
connection with probability, with reality.

The Conmi ssion has | ed no evidence
what soever as to the likelihood. | amgoing to offer
sonme considerations that may suggest to you that the
type of people reading Stornfront are not likely to be
exposed to hatred or contenpt. As Ms Beaunont said, if
sonebody bases their lives on sonething that |'ve said,
t hey have a pretty crappy life.

THE CHAI RPERSON: Let's al ways be
cl ear what the language is of 13(1). The matter that
is likely to expose a person or person to hatred or
cont enpt .

MR. FROWM On the basis of the
prohi bited grounds.

THE CHAI RPERSON:  Yes. Perhaps it

was a m sstatenent on your part. You just said that no

StenoTran



© o0 N o o A~ wWw N P

N N N N N N P B R R R R R R R
ag A W N P O © 00 N oo 0o »dM W N - O

632

one on the website would feel that he was exposed to
hatred or contenpt.

By your definition of who would be on
this website, of course they're not going to feel
exposed to hatred or contenpt. The point is is the
conveyi ng of nessages, even anongst those individuals
whom you defi ne somewhat narrowy would be visiting the
website, is that conmmunication going to result in
persons fromthese groups, in this particular case we
speak of peoples fromvisible minorities and Jew sh
groups and so on, feeling hate? Wuld it likely
exposed themto hatred or contenpt?

MR. FROW M subm ssion woul d be
very clearly not. First of all, the Conm ssion has not
| ed any evidence that woul d suggest they are.

| would |Iike to suggest a nunber of
t houghts to you that nmay indeed answer the question.

| asked M. Warman, and in trying to
do so there was a great deal of reluctance to answer
and in the end basically you said it's comopn know edge
the answer to your question, let's nove on. | asked
hi m was he aware of Jew sh groups active here in
British Colunmbia. 1In the end | think nobody disagreed
when | said, yes, there are, there's the Canadi an

Jewi sh Congress, League for Human Rights of B nai
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Brith, Friends of the Sinon Wesenthal Centre and
probably sone others. | don't think anybody woul d

di sagree and |I'msure, sir, you wouldn't either, that

t hese groups are organi zed, well-funded, well-connected
and certainly very capable of watching for situations
that m ght threaten the Jewi sh comunity.

| don't think I got anywhere when
tried to ask the sane question about honbsexual s, but
at the risk of testifying, | think it's comon
know edge that the honpbsexual comrunity is quite well
organi zed in Vancouver. The first out nenber of the
community, Svend Robi nson, was el ected froma Vancouver
riding and repeatedly re-elected. There are at |east
two honosexual Menbers of Parliament fromthe Vancouver
area at the present tine.

There is at | east one, probably nore,
openly honposexual nenbers of the provincial |egislature
el ected from Vancouver. | think it's pretty safe to
say there's an active, organi zed honosexual and | esbi an
comunity in Vancouver.

My point being surely, because things
have changed since the analysis that |aid behind the
Cohen Report. M. Vigna quoted that this norning, and
| hope | can repeat it back to you.

One of the problens with hatred,
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according to the Cohen Report, is that individuals
subject to racial or religious hatred may suffer
substanti al psychol ogi cal distress, the damage and
consequences including |oss of self-esteem feelings of
anger and outrage and strong pressure to renounce
cultural differences that mark themas distinct. This
i ntensely painful reaction undoubtedly detracts from an
individual's ability, in the words of section 2 of the
Act, to quote, nmake for hinself or herself the life
that he or she is able or wi shes to have.

Thi ngs have conme a |ong way certainly
since the md-sixties when the Cohen Report was
witten, and certainly in ternms of the organized
honmosexual and | esbian community. They are successful;
t hey are organi zed.

| find it significant that as these
posts occurred nostly froman address in British
Columbia, in Coquitlamand often dealt with British
Col unbi a i ssues, though not exclusively, that the
organi zed honosexual conmunity here, which would
presumably be know edgeable if they were feeling that
they were subjected to hatred or contenpt, that they
did not lay the conplaint. Simlarly, the organized
Jewi sh community, at |east three organizations that

have ticked off and | probably have m ssed ot hers that
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are well connected, organized, vigilant for threats to
their interests, presumably know ng that such posts
were being nmade, did not see thenselves subject to
hatred or contenpt, being exposed.

Surely | think it's instructive that
the groups -- those two perhaps being the nost
significant here because a |ot of Ms Beaunont's posts
deal with honbsexuality, sane-sex marriage and Jews, at
| east two communities well organized and certainly on
occasi on have nade public subm ssions, made human
rights conplaints, are not the ones who made this
conpl ai nt.

The conplaint is | odged by a man who
has made nunerous conplaints in far off Qtawa.

| think that's instructive. If we're
going to deal with what "likely" nmeans, those nost
i nvol ved, the presuned targets of these comments didn't
seemto feel that they were sufficiently being exposed
to hatred or contenpt to nmake a conpl aint.

Interestingly, and you may have to
rely on ny observations because | have known every
person who has wal ked into these sessions, wth the
exception of one person, | know them either personally
or I know who they are, there has been no

representatives of either of these communities, either
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t he honosexual community or the Jewi sh conmunity here
at a hearing looking into coments nmade by Ms Beaunont
that it's alleged are likely to expose their
communities to hatred or contenpt.

| think that absence is eloquent. |
al so think that the absence of these organizations from
t hese communities intervening in this case is al so
el oquent. In certain other cases, very hard fought
cases, for instance, like Sabina Ctron and the Toronto
Mayor's Commttee on Community and Race Rel ations
versus Ernst Zundel, that there were a considerable
nunber of intervenors, both for the conpl ai nant and for
t he respondent, a case where various interests from
vari ous points of the political spectrumfelt
sufficiently concerned about it to speak up or at |east
to want to get in on the action.

So you have the fact that the
conplaint did not cone fromany of the groups who it's
al | eged are being exposed to hatred or contenpt, who
presumably best know their own interests.

| never did get to go through the
series of questions about what M. Warman is, but |
t hi nk he has pretty nuch stated he was not a nenber of
any of these particular groups, so whatever he is doing

he is doing for other purposes.
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But those whose evidence m ght be
noving to you, who could say we felt traumati zed, when
we read these things we felt we were being exposed to
hatred or contenpt, even if they couldn't provide you
with any particul ar evidence, even if they could say
that that was the way it was, in the Mark Schnel
versus John M cka case, which | amnot going to quote
fromit, but there was testinony led -- needless to say
we disputed it -- but testinony was |ed that
honbsexual s in Vancouver, sone felt, especially young
ones, felt distressed, traumati zed, et cetera, by the
sort of postings M. Mcka had nade on his website.

You have no such evidence before you

THE CHAI RPERSON: Let ne ask you
sonmething. Can't you state or can it not be said that,
given the whole line of authorities, that the Tribunal
can now be infornmed on what is likely to expose these
groups, person or persons of these groups, to hatred or
contenpt, as | say, based on what has been witten
al ready fromthe Tayl or decision on down? The Tayl or
deci sion incorporated the Tribunal's definitions. They
are quite detailed. They were referenced by M. Vigna
and have cul mnated in the subm ssion of M. Vigna in
this recent ruling in Warman v. Kouba where actua

categories were created and enunerated by letter, so
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that it's cone to the point where the matter has been
defi ned.

MR. FROW In ny respectful
subm ssion, as you yourself have said about other
Tri bunal decisions, you are not bound by ot her
tribunals. You may be bound by the decisions of the
Suprene Court and ot her Superior Courts.

THE CHAI RPERSON:  The Tri bunal may
not be bound but it may still followif it so chooses.

MR. FROW  Yes, and of course you
may.

THE CHAI RPERSON:  You nenti oned
superior courts. | prefaced ny earlier question to you
with the fact that it's all routed back to decisions of
the courts that have incorporated sone findings from
tribunals along the way. So, we are being inforned
fromcourt deci sions.

MR FROW I n every particular case
you are being asked to | ook at certain comments or
observations and decide on that very dicey term
"likely." 1Is this comrunication likely to expose these
groups or a group to hatred or contenpt?

In ny subm ssion, that very nuch
requires a context which you don't really have before

you.
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| woul d take strong exception to the,
| wll conme to that in a mnute, but the benchmarks of
hat e nessaging outlined in the nost recent decision in
War man versus Kouba taken at face val ue.

It would be inpossible to criticize
any of the designated mnorities, in ny opinion.
Political dialogue would sinply cease were ever one of
the protected groups was invol ved.

Just to give an exanple. M own
former Menber of Parliament, | think the Anmericans
invaded lIraq in 2003, relieved herself of the opinion
dammed Anericans, | hate those bastards. She didn't
say George Bush or the U S. government or the politica
establ i shnment of the United States. A blanket comment,
danmmed Anericans, | hate those bastards, presunmably
every single |last American.

Had that position been put up on the
Internet, what is one to conclude? She quite clearly
procl ai ns she hates Anericans and they are a group
identifiable by national origin.

| amurging a very strict
construction of "likely" because, w thout that, it
basi cally would be inpossible to criticize groups. It
al so, in ny subm ssion, would be discrimnatory against

peopl e who don't have a sophisticated education. A
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nore cl ever person perhaps than Caroline Parrish m ght
have said, damed Republican | eadership, | hate those
bastards. That qualifies it. Not all Americans, but
just George Bush and conpany.

But not all of us, including Menbers
of Parliament, are necessarily that sophisticated. Not
everybody phrases every comruni cation with the
af oret hought of a lawer. Does that nean that they
better keep their opinions to thensel ves?

If that is the conclusion, then are
we not into a society where only the very sophisticated
and legally well-advised individuals will dare tackle
controversial topics involving these protected groups.
Everybody el se had better get the nessage keep your
opinions to yourself, or at least don't put themup on
the Internet.

| think that | eads us into a
situation of discrimnation not on the basis of
poverty, but certainly on the basis of education. Say
sonmebody who doesn't have a highly refined educati on,
does that nean that they are not allowed to express
t hei r opini ons?

| asked Ms Beaunont about sone of the
| anguage M. Vigna has found problematic, use of the

word "fucking"” for instance, "niggers" and so on, |
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asked her if that |anguage was restricted in her terns
to her postings on Stornfront or was this the | anguage
she used with her peers. She testified that she used
t hat | anguage with her peers. She mght not use the
same words around the supper table, but that was
accept abl e | anguage with her peers.

We also, in the terns of M. Varnman,
had the use of the word "retarded.” | think when you
heard her on the stand, and | think you conmented on
t hat yourself today, sir, that the word "retarded"
could of course nmean sonmebody who is nmentally
handi capped, but in youthful slang, it is sinply a term
used to indicate you don't |ike sonething. For
i nstance, young people often refer to their retarded
parents in a sense that many parents inpose a curfew
that they don't like. Young |adies will sonetines
refer to the retarded clothing of their nothers not in
tune with what they consider to be the fashion

So, sone of the | anguage, which as
M. Vigna said is perhaps inflammtory, is harsh
understood in terns of a rebellious youth culture may
not be likely to expose anybody to hatred or contenpt.
For one thing, that | anguage woul d be seen for what it
is. If it's likely to expose sonebody, likely to -- it

has a possibility of changing an opinion, it has to,
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woul d suggest, have certain credibility.

Much of that | anguage does not have
that sort of credibility. W certainly have not had
any evidence |led that would suggest it does. First of
all, it's in-house. As Ms Beaunont said in response to
a question by M. Vigna, well, when you called Indians
chugs, what do you think a native Indian would feel if
he were on the Stornfront website, and she said, and I
don't think there has been any evidence that would
contradict this, there aren't many | ndians or any
| ndi ans visiting Stornfront Canada.

So, while the | anguage is rebellious,
yout hful , maybe harsh, there certainly is no evidence
presented to you that the audience reading it was
likely to feel hatred or contenpt.

THE CHAI RPERSON: | think the theory
is, and that has been reflected in the authorities, and
per haps going back to the Cohen Report but certainly in
the judicial authorities, that the dissem nation of
t hese points of view, when read by those people that
are there, will then result in conduct outside the web
forum that exposes those individuals to hatred or
cont enpt .

If I read the material on the web and

see that it says that, you know, mnorities or
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immgrants are bad for society and they shouldn't be in
our communities and so on, then when | go outside and
interact with those people in the general comunity,

t hose opinions will influence nmy conduct vis-a-vis

t hose people, and that is where they are likely to be
exposed to the hatred or contenpt. Fromthat nonent

on, I won't hire the black person because | think he is
contenpti ble, he is beneath me, or I won't permt a
person wearing a hijab fromentering ny business or
what ever it m ght be.

In the worse scenario, where we
sonetinmes hear themreport in the press, it leads to
vi ol ence.

MR. FROW That may i ndeed be the
theory, but there isn't the slightest scintilla of
evi dence that Ms Beaunont's postings have led to any of
t hose.

Most of those behaviours are already
prohi bited by either federal or provincial Human Ri ghts
Acts in terns of discrimnation of enploynment or
provi sion of goods and services, and in nore extrene
cases, assaults. O course those acts are also
pr ohi bi t ed.

There is no evidence presented to you

that an in-house di scussion anong nore or |ess
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I i ke-m nded peopl e has had any such infl uence.

THE CHAI RPERSON:  Unl ess, as | say,
the authorities tell ne so in that it's already been
di scussed and answered by the authorities. That is the
guestion | amputting to you. | understand your answer
so we don't have to debate this further, but that is
what | amputting to you and this is what was suggested
by M. Vigna when referring to the Kouba case because
Kouba refl ects what has been said before and before and
bef or e.

There is at | east a 16-year history
goi ng back to the Tayl or case and beyond that, even to
the Tribunal decision, we're |ooking at 20 years of
di scussion of what this kind of |anguage is.

| f the | anguage found on these
nessages that are before the Tribunal here, putting
aside the issue of repeatedly -- | understand your
argunent on that conponent -- fits the criteria set out
inthis line of authorities, then the answer has been
made for nme. That's a suggestion that the Comm ssion
is putting to nme, and | understand your reply.

MR FROW | would like to deal with
a few exanples. | don't propose to go through the
entire conpendiumthat M. Vigna did.

| think you have already signalled
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your views on a couple of those.

THE CHAI RPERSON:  Wel |, | put
questions. Views have not been expressed.

MR. FROW The questions you asked
were perhaps the points | would have wanted to nake so
Il will try not to be repetitive.

THE CHAI RPERSON: | anticipated all
your questions. |Is that what you're saying?

MR. FROW (Ckay, yes. Just take a
ook at tab 2. No, | don't want to do that.

Tab 20B.

THE CHAI RPERSON: That's the one that
begins "ur view on this situation?"

MR FROMM 20B, yes.

THE CHAI RPERSON:  So, that one?

MR. FROW Yes. This has to do with
interracial dating, and the question had been posed by
a previous poster, and Ms Beaunont had said on page 2:

"I told ny sister already that |
would kill him.."

That is sonebody who m ght date her
si ster.

"...and then beat her up, she
knows | woul d too..but she says

" bl acks |1 ook funny so I don't
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have to worry'."

M. Vigna suggested that that
indicated an incitenent to violence. | think in norma
every day parlance, it sinply indicates that she would
be very upset and probably not want such a young person
around and woul d probably try to correct her sister.
don't think that this really suggests an advocacy of
vi ol ence. Then she diffuses it all and says, but she's
not so inclined anyway.

The criteria that were outlined for
you in Kouba, you have al ready questioned sone of
those. As | say, | don't want to revisit all of the
postings, but in paragraph 22, Menber Jensen says:

"An anal ysis of the grow ng body
of s. 13 jurisprudence reveals
that there are a nunber of
hal | marks of material that is
nore |ikely than not to expose
menbers of the targeted group to
hatred or contenpt."

| would like to think that the
operative words there are "nore likely than not,"” but
there still is a matter of judgnent in every case.

For instance, let's just take a | ook

at the hallmark (a), which is | guess just above
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par agr aph 24 on page 6 of the Kouba deci sion.
"The targeted group is portrayed
as a powerful nenace that is
t aking control of the major
institutions in society and
depriving others of their
livelihoods, safety, freedom of
speech and general well-being."
That may not be an exact exanple, but
many a Canadi an nationalist has railed against Anerican
owner shi p of Canadi an industries on the basis that
control will |eave Canada, decisions will be made only
for the American head office, Canadi an jobs may be
| ost, Anerican values may be substituted for Canadi an
val ues and so on.
In other words, if one was to
conpl ain about |arge-scale American ownership of
Canadi an industry, it's very likely that that hall mark
of hate nessaging could apply to you. That woul d
clearly make very difficult a recurrent concern in
Canadi an politics.
Above paragraph 26:
"Does the Material in the
Present Case..."

Actually, I would think chillingly,
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and | found this chilling when | read this in odd
nmonments during the week spent a while back in the
Ri chard Warman versus Melissa G llen, Canadian Heritage
Al liance case. This is under paragraph 29 (b):
"The Messages use 'true
stories', new reports, pictures
and references from purportedly
reput abl e sources to make
negative generalizations about
the targeted group.”

El sewhere in this decision, if one
rants and raves w thout any evidence, but just
generally enotes bad feeling, that's bad, but if you
use true stories, newreports, pictures and references
fromreportedly reputable sources to nake negative
generalizations, that is bad too.

THE CHAIRPERSON:  If it is likely to
expose people to hatred or contenpt.

MR FROW That is scary. That is
the end of political discussion. A lot of people again
feel we're in arelatively safe area because | think we
all feel liberated to hate Americans, heaven knows why,
but if | nmake comments about the crass Anerican
entertai nnent culture --

THE CHAI RPERSON: There is a
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distinction to be drawn, M. Fromm Anericans have not
been traditional victins of discrimnation. This

| egi slation, why are the prohibited grounds |isted as
they are in this statute? Wy does section 2 say what
it says?

It's because Parlianent has had to
intervene in order to correct these things that it has
deened wrong because of traditional discrimnation
agai nst certain designated groups. Throughout the
course of Canadian history there was discrimnation
agai nst wonen, discrimnation against visible
mnorities, discrimnation against people of different
sexual orientation, and that is why we have had to
i nt ervene.

You can't equate discrimnation that
gay people may have experienced in the past w th what
Anericans are experiencing in today's gl obal conflicts,
t he super power and inmgrant visible mnorities.
There's a difference, isn't there?

MR. FROW  There may i ndeed.
don't want to get into a debate on that, but the
wor di ng of section 13(1), or at |east the wording of
the Act tal ks about a whole |ist of groups, anong those
groups identifiable by nationality.

If you didn't qualify, if you said
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American culture is crass, Anerican politics is this,
Aneri can business is that and you back it up with sone
quot ations from Presi dent Bush and sone exanples from
American culture, you are using true stories, new
reports and pictures and say we have got to do nore to
prevent Anerican TV fromcom ng up to Canada or

what ever your conclusion mght be, | read this and I
find that type of categorizing a real chill on
political debate.

| do know it's qualified at the
begi nning by these benchmarks that are likely. So
there's always the matter of judgnent. | could
actually go through all of these, but --

THE CHAI RPERSON: | under stand your
poi nt ..

MR FROW | think maybe |'ve nmade
ny point.

THE CHAlI RPERSON: Except one thing
that | have said in the past is perhaps you are right,
perhaps if an American feels victimzed they could file
a conplaint and why don't they? If the Conm ssion
deals with the conpl aint and perhaps chooses not to
refer the matter to the Tribunal, why doesn't the
victimof that discrimnation take to it the Federal

Court and have it out?
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You may have a point, but it doesn't
justify saying that what al so neets those criteria,
same as an American would feel offended if it's a
person of visible mnority that feels of fended, that
person should not -- I'mnot talking about the actual
i ndi vidual, but if the |language of the nmessage offends
section 13 vis-a-vis a visible mnority and if you were
to transpose the visible mnority for an American, that
person woul d al so feel offended, there may be two equal
wWr ongs.

But what | have in front of ne is the
one that is alleged to offend the groups that have been
are referred to in the conplaint.

MR FROW |If you choose to use that
analysis, not only is it extremely dangerous for any
meani ngful discussion in this country, but you still
have to go one step further.

Let's say in the hypothetical case of
Anericans, yes, it mght be alleged that their culture
is crass and their politics are this and there's danger
of econom ¢ domi nation, but having said all that, does
that still expose Americans to hatred or contenpt? |
woul d argue that perhaps it doesn't. |It's a viable,
political opinion. Mybe it's right, maybe it's wong.

THE CHAI RPERSON: |t appears one
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politician felt hate.

MR. FROW  She says she did. You
even wonder if she did.

THE CHAI RPERSON: It nmay have been a
rhetorical remark, but did she resign as a result of
t hat ?

MR FROW | think she eventually
left the party and she didn't run again.

In the sake of perhaps conpl et eness,
tab 22.

THE CHAI RPERSON: | think there's
mul ti pl e sub-tabs there.

MR. FROW 22C. This has been
revisited on numerous occasi ons, but maybe | can nmake
ny submi ssion on this that will cover a |ot of other
messages.

Thi s happens to deal with the hijabs.
| think M. Vigna took the view that this was
recommendi ng segregation and that certain people, the
Musl i m wonen who wore the hijab were no good and based
this on the comment nmade by Ms Beaunont:

"That drives ne nuts, | take
photos for the citizenship,
passports, pr (permanent

residants), visa cards etc. And
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as | have been told from human
resources that the ears MJST be
vi si bl e, which neans, if your
hair covers your ears, it has to
be tucked back.

| don't care if it's a
religious thing or not, if you
don't want to follow our rules,
even if it is taking off your
scarf thing for one |ousy
pi cture, then stay out of ny
effing country!"”

Well, the "effing" refers not to
t hese people but to country. This viewis not
pronoting hatred or contenpt against --

THE CHAI RPERSON:  You're saying the
ef fing denotes anger?

MR. FROW The effing denotes anger
and the effing is actually just attached to the
country.

| think, again, context is very
inmportant. In linguistics they often refer to levels
of | anguage. The sort of |anguage that woul d be
suitable in a Tribunal mght be totally different from

t he | anguage which is acceptable in a bar.
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In fact, there's even, as |'ve cone
to learn, a certain way of referring to one anot her
here. I1f | were a lawer | would be referring to M.
Vigna as ny friend. He probably isn't, but there is
that formality, or I wouldn't say "this guy" and so on,
whereas in a bar | mght refer to this effing guy,
whi ch woul dn't be suitable in a Tribunal

THE CHAI RPERSON: | once had a
prof essor of |aw who was a Dean, he is now actually a
j udge, and he once said that using the four letter word
in a non-unionized environment will get you fired, but
if it's in a unionized workplace it's industrial
| anguage and perm ssi bl e.

| understand your point on that.

MR. FROW Again, | invite you to
|l ook at this in the context of a rebellious young
person froma youth sub-culture, until recently M
Beaunont called herself a skin-girl, so a
sel f-consciously rebellious sort of youth group.

| think it's trite know edge, but
it's true nonethel ess that groups are al ways very
aggressi ve about thenselves and toward out groups. So,
if you are not us, you are the subject of a fair dea
of verbal abuse. That has nothing to do with not being

us in terns of race or religion or anything else; just
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a different youth group. W have seen sone of that
| anguage before you, that contenptuous | anguage used
about groups like the ARA, another youth group with
obviously very different opinions from M Beaunont.

Al t hough the | anguage, as M. Vigna
says, in places is inflammatory, it probably woul dn't
be suitable for use here in a Tribunal, wthin that
context is relatively normal, and the sort of people
| ooking at that with simlar points of view, I would
submt, are not likely to be noved to hatred or
contenpt agai nst any of the groups that have been
cited.

| couldn't help but smle to a
certain extent when I heard M. Vigna telling us that
these sorts of restrictions are very necessary and
certain types of views nust be outlawed in order to
have a tol erant society.

Al so, | would hope at the end of the
day you woul d conclude that one of the val ues of
Canadi an society is the toleration of dissent. Just
because the | aw today defines Canadi an soci ety as such

and such -- for instance, nulticulturalismis a val ue

-- surely shouldn't prevent a person from being able to

say | dissent, | don't agree for these or those

reasons.
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There was a tinme when Canada had
prohi bition. Mny people agreed that denon rum nust be
def eated, but others fortunately di sagreed. Over the
years the political process noved and we are no | onger
a prohibitionist country.

There is a huge risk of crimnalizing
di ssent, and the huge risk basically is that there's
really only two ways of acconplishing change in a
society. There is the violent way. That is
unfortunately the way nost governnments are changed in
nost parts of the world. There is a coup d' etat.
There's rebellion; there's street riots or whatever.
There is violence and a new regi ne takes its place.

We're anong the very few countries
t hat have devel oped a way of channelling di sagreenent
or unhappiness with present conditions and that's
t hrough the denocratic process, but absolutely crucial
to that denocratic process is the right to discuss and
to debate the issues.

To the extent that it becones
i npossi ble to debate or discuss the nost heated issues
of the day |like same-sex marriage, inmgration,
mul ticulturalism perhaps other things as well, to the
extent that it's difficult to discuss those things

wi t hout finding yourself silenced by the Canadi an Human
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Ri ghts Conm ssion, as Ms Beaunont has already told you,
she is not going to change her mnd, and I don't think
that was said in any sense of disrespect, but it's a
reality. She has thought about her views, her
religious views, her political views deeply. She is
not about to change her m nd.

We don't want to see a situation
where political views are driven underground because |
think it's also well known, and the Tribunal in the
Zundel case admitted as much, that they could inpose
penal ti es on Zundel, who was no longer in the country
and the Zundel site which was not even |ocated in the
country, knowi ng that those penalties were, in a sense,
futile because the ideas will persist.

You | ook at the views of Ms Beaunont
or the topics she addressed. She addressed the
currency, for instance, changes in the design on
Canadi an notes which she didn't |ike because they
seenmed to portray only one group, nanmely Native peopl e;
changes in the 25 cent piece which she did |ike because
one particular design dealt with veterans.

Honosexual |y and the rel ated sane-sex
marriage i ssue, she cones at it froma religious point
of view | triedto ask M. VWarman if quoting certain

of those scriptures fromthe Bible would constitute
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violation of the law. Again | got an evasive answer,
but I think it's a huge problem because in all of this
it's a matter of bal ancing various rights.

In fact, in ny recollection, this my
be the first 13(1) case that has in any way in its
response relied on freedomof religion. | think it's a
huge problem sir, you face.

| wll argue that all religions are
intolerant, that all religions are -- because religion
is an intensely held belief. The reason | choose to be
this rather than that is because | believe we are right
and all others are, at the very |east, msguided, if
not absolutely evil.

It may be that nost religions keep
the hostility dowmn to a dull roar, but traditionally --
and | hope | amnot unfairly generalizing about anybody
-- the Catholic church has said outside the church
there is no salvation. | guess Ms Beaunont is going to
go to hell.

Jews have seen thenselves as a chosen
people. That |eaves the rest of us | guess as
unchosen.

| sl am says that there is no God but
ours and Mohamed is his true nessenger

O her branches of Christianity, for
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instance, Calvinismtal ks about the elect. |If | recall
correctly fromreligious studies that's about 12, 000.
| guess nost of us got unel ected.

There is an intense us, we are right
and you, at the very least are very msguided, if not
absolutely evil and | eave with the devil, or sone other
expr essi on.

Rel i gi ous views, especially
passi onately held ones, are going to be dogmatic and
probably offensive. M Beaunont's views no doubt would
be offensive to a sensitive honosexual. She nmakes no
bones about it. She certainly doesn't sugar coat it at
all. She considers honosexuality perverse.

Somewhere in all of this, you have to
be able to, | would argue, allow for freedom of
religious expression; otherwise we are in the
hypocritical role of saying you can believe what you
i ke but you can't say it.

| would like to think that our
under st andi ng of individual human rights, especially as
outlined by the Charter of Rights and Freedons, has
ruled that to be a non-starter, that you can't say
you're free to believe what you |like but you can't say
anyt hing about it.

Wi ch brings me now to the question,
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and perhaps | didn't have it outlined in ny
i ntroduction, of the respondent, of M Beaunont.
Perhaps | didn't signal where | was going to go in ny
openi ng remarks, but you have in front of you I think
only for the second tinme in all of these section 13(1)
cases a femal e respondent. She fits what | would cal
t he Human Ri ghts Commi ssion profile. She is white.
She is young, she is poor. She nmakes a good target.

In ny subm ssion, Ms Beaunont is the
only victimin this room wth the possible exception
of the Canadi an taxpayers who are having to pay for
this, but Ms Beaunont is uncharacteristic in that at a
young age she has taken a strong interest in the issues
of this country. She is informed by a sincerely held
religious belief. | did ask her, and | think you have
seen this in sone of the posts, she tal ks about praying
on a regul ar basis. These were posts nmade | ong before
t here was any section 13(1) conpl aint.

| think you would also find and |
hope that the evidence you heard is of a person who is
pai nful |y honest, honest probably to her own detrinent.
She did not, as would have been easy, denied all the
controversial posts. She denied having nmade two of
t hem

THE CHAlI RPERSON: She deni ed
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recal ling those.

MR. FROW She did not recall, okay.
There m ght have been ot her approaches.

If there is one thing Canadi ans don't
like to talk about, it's not their sex life, it's their
financial life. Wile I think M. Vigna and nyself
woul d have been happy with a ball park financial figure
fromher, she gave us right down to the cent what she
is earning per hour and the nunber of hours she is
wor ki ng per week. | think nost people would be nore
reluctant to tell you about what they are earning than
to tell you about their sex life.

| invite you to see Ms Beaunont as a
person who sincerely holds to her religious beliefs, a
young woman who has been honest with this Tribunal,
honest also in the sense that she is not prepared, she
says, to change her political views. She also is
sonmebody, as she testified, who is overwhel ned by this
process. M. Vigna asked her a nunber of tines
yesterday, but don't you realize that posting your
views, you could get into trouble, and she said she
felt that she had a right to express her political or
religious views on the event or actually she said to
di scuss themw th |ike-m nded people, she said in her

testinmony, with her friends. She considers many of the
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peopl e on Stornfront her friends.

She further said that it was
i npossi ble to avoid of fendi ng people. She was asked by
M. Vigna if people going to the website, to
Stornfront, mght not be offended by her views and she
said she didn't care, and she didn't know because she
said no matter what you say, it's going to offend
sonmebody. This is a problemthat the Tribunals face
because, although there has been a series of decisions
in 13(1) cases and although 13(1) has been granted by
the Suprene Court of Canada a certain shelter fromthe
Charter provisions, an exception rather, because
al t hough the Suprenme Court agreed that it did violate
the right to freedom of speech and freedom of
expression, but it was granted a certain exception
because it was, in the view of the Supreme Court,
fulfilling a higher goal. But that does not cancel the
Charter of Rights that Ms Beaunont and ot hers have and
a right such as the right to freedomof belief and
freedom of expression.

That is sonething that in your
deci sion and | ooking at the posts, |ooking at the
context of the posts, you have to try to bal ance.

| think you will also find in M

Beaunont sonebody who is very strongly and passionately
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in love with sonebody el se, and with a good sense of
hunour. She posted in one place she wouldn't m nd
going to jail. | think that was clarified for you that
this was not a matter of defiance but it was a matter
of a joke because she would get three squares a day and
she woul d no | onger have to put up with M. Donnelly's
snori ng.

| think we are always worried about
running into a fanatic. | am happy to be here before
you today and try to assist as best | can sonebody who
is not a fanatic. | always think of a fanatic as
sonebody who doesn't have a sense of hunour. | don't
mean just a sense of hunour |aughing because sonebody
who slips on a banana peel. Sonebody who can | augh at
t hensel ves and | augh in a kind way wth those who are
with them

She al so spoke about sone of those

pictures which | think are in our Exhibit R5. |

believe M. Vigna asked her -- | am sure he neant well
inall this -- about that picture at the bottom of page
5, there with a gun to her head. | can see with just

t he black and white in front of you, you m ght wonder
what that is all about, and she explained that that's a
red child s water pistol and she is just clowning

ar ound.
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I n maki ng your decision, | think you
have to wonder what nessage you want to send.

M. Vigna said you have to send a
nessage that hate won't be tolerated. But you have
here a young woman who feels passionately about
politics, about her religious views who wants to talk
with others, and we have seen that. This is not a
matter | amgoing to preach to other people. She wants
totalk. She is interested in people who don't exactly
share her views. There has been a little bit of
di ssent there on sone of those Stornfront threads. Her
reaction to that is not you're this or you're that,
but, rather, let's PMabout it, let's talk about it.
Isn'"t that a value we want to encourage?

| said in nmy opening subm ssions, and
| don't want to repeat them but a common conpl ai nt
about young people, and this goes back for many
generations, is that they are frivolous and only
concerned about partying and things |ike that and not
interested in what's happening to society. Wat do we
do with young people who are interested? | think it's
characteristic of young people to see things very nuch
in black and white. Youthful expression tends to be
radi cal , exaggerated, no matter what side of a

political spectrumor other spectruns they are from
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They are still in a stage of their lives where they are
defining thensel ves, and to define thensel ves neans to
be as different as possible fromthe people you are
rebel I i ng agai nst.

In the 1960s, to show that you were
not part of the establishnent, guys grew their hair
down to their tailbones practically to be different
fromthe old man with his brush cut.

| think Ms Beaunont testified that
she had been a skin chick, and that neant, if | have it
correctly, cutting her hair into a Ccut, adopting
certain types of clothes. Well, she was 16 then, she's
21 today, and she doesn't appear before you in boots
and braces and a Chel sea cut.

Rebel I i on of youth often involves
tenporarily taking extrene stands. The | anguage of
youth is always offensive and extrene. | recall a
friend of mne com ng back during the Vietnamwar from
visiting his famly in upstate New York and he tal ked
about his brother who had been in the Marines who had
just cone back fromhis first duty in Vietnam They
were a very conservative, Catholic, upstate New York
famly, and every second word at the supper table was
F, Fthis, Fthat. Finally, before the dessert the

father had to take the son outside and say, listen,
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we're so glad that you' re back, but you' re not going to
be using the F word around the kitchen table in front
of your nother and your sisters. That is sinply the
posture of youth.

Are we going to say youthful talk,
and maybe sone of it a little bit radical, |anguage a
bit bad, in a forumfor other |ike-m nded people, we're
going to cone down on you with the full weight of the
| aw because, you know, we have proven it, sonebody
m ght somewhere be offended. | amnot sure that's a
really healthy way to deal with a young wonman who has
al ready made an inportant commtnent. She is
interested. Her existence is not just partying and
chasing guys. She actually cares in her own way about
what's going on in our society.

| went through sone of those 16
principles that she quoted froman American website and
| asked her about a couple of those issues; the issue,
for instance, of the declining situation of white
people in North Armerica. | said do you care? She said
she did. She explained why. | invite you not to crush
this type of person.

Wi ch brings ne now to the nature of
this conplaint and to the penalties, but | guess these

two issues are tied up together.
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| am not going to bel abour it, but I
think it is significant, M. Warman chose not to be
here this afternoon and this nmorning. | will invite
you to draw a conclusion that the decision is so in the
bag, it's not even necessary to do anything nore than
toss the Tribunal his subm ssions and that's it.

There have sonetines been accusati ons
of sonme of us who are up front about our opposition to
section 13(1). | would like to see it stricken from
the laws of this country, or show contenpt. | hope
that is not the case but | think the behaviour that
this Tribunal has experienced this norning i s show ng
| ess than proper respect and show ng contenpt.

| amgoing to argue that this is an
abuse of process. | amgoing to try to be brief.

| asked the question yesterday, |
asked M. Warman if he worked for the Canadi an Human
Ri ghts Conmm ssion. There were many numerous objections
to this. | was accused of being on a fishing
expedition. M. Warman |aunched into a story that |
had I ed a protest in Otawa outside of the Canadian
Human Ri ghts Conm ssion and he was afraid, and if |
found out where he worked | would do such a thing, and
ny associ ates were all neo-Nazis. | chose not to get

into a debate because | sensed that you wanted to nove
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this along, but I do have to say at this point that
that protest was a peaceful protest. It was ained at
governnment policy. Qur argunent was hands off the
Internet. We did not fly Nazi or any other flags, only
the red ensign, what we consider the traditional

Canada. It was peaceful and the purposes were
peaceful, and the purposes were for reform

| eventually tried to ask the
question again, and if | recall, and we obviously don't
have the transcript here, but if | recall the sequence
of events correctly, | think, sir, you said, that | did
have a right to ask that. Then he said, but sonething
or other there was one building in dowmmtown Otawa and
| had would be able to figure it out. In the end,
al t hough that question could very easily have been
answered by a very sinple two letter word no, you got
no such answer.

Can you infer the opposite? Well, if
you can, what are we faced with here? W're faced with
a person who has made -- | was not able to find out the
exact nunber but you noved the thing along and said
numer ous conplaints, and that's true. He has nade nore
section 13(1) conplaints than any other person in
Canada. In fact, no other person has nade nore than

one. He has made nunerous conplaints.
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If his non-answer is to say he does
work for the Canadi an Human Ri ght Conmi ssion, do we not
have here an incredible conflict of interest, that
sonmebody who works for themis making these 13(1)
conplaints to advance, fromwhat | can gather from
material fromthe Human Ri ghts Comm ssion, an agenda
that was forrmulated in 2003 to specifically go after
di ssent on the Internet. That remains up in the air.
| invite you to draw that as at |east a possible
concl usi on.

In the material | have brought to
your attention, there was a speech given by M. Varnman
to this group called the Anti-Racist Action Goup. The
title of the speech was "Maxi num Di sruption: Shutting
down the Neo-Nazis by (Al nbst) Any Means Necessary."

He tal ked about the various conplaints he had filed and
he tal ked about the human rights conplaints and the
Crim nal Code conplaints and various other things he
did. It was quite clear that this is not a conplaint,
the one before you, from sonebody who is an ordinary
citizen, probably a nenber of one of the groups that M
Beaunont has nmentioned. It is not a conplaint from
sonmebody who feels on a personal basis that are
aggrieved by the comments made. This is a person with

an agenda.
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M. Warman correctly read you the Act
and said that anybody may nmake a conplaint. That is
true, anybody may. But we have this case, part of a
| ong series of cases of conplaints nmade by one person
whose own remarks tal k about a political agenda,
shutting down the neo-Nazis, not hate.

Again, | hope | am not repeating
sonmething fromthe first norning, but | have on a
coupl e of occasions invited M. Warman or the Human
Ri ghts Comm ssion to pick on sonebody who can fight
back. For instance, one of the big record publishing
conpani es that have sites on the Internet that punp out
some really hateful and hideous rap nusic lyrics. | am
not tal king about the nusic itself, but the lyrics,

t al ki ng about abusi ng wonen, beating wonmen, calling
themall sorts of names. | guess we don't even have to
go into that this afternoon.

M. Warman has announced a politi cal
agenda and he has followed that. It would be ny
subm ssion, and | suggest this to you, that this is a
conpl ete abuse of process. This is not dealing with a
di scrimnatory practice from sonebody who probably has
an interest init. But this is an attenpt to silence
one part of the political spectrum usually people who

are so overwhel med or so poor that they can't fight

StenoTran



© o0 N o o A~ wWw N P

N N N N N N P B R R R R R R R
ag A W N P O © 00 N oo 0o »dM W N - O

671

back.

THE CHAI RPERSON: O course you're
aware, as | indicated in our discussion on this point,
that the ordinary course to foll ow when one feels that
t he Conm ssi on has abused the process of filing
conplaints is before the Federal Court.

As | said, there has been a very
narrow -- you are using | anguage that | brought up, if
| recall. There was at |east one situation |'m
famliar with where the Tribunal raised the issue of
abuse of process. It doesn't quite fall into the
exanple given here. Quite frankly, | don't have it
readily at hand here to provide to you.

| understand your subm ssion, but ny
response to you is what | did raise during the course
of the hearing is that in the ordinary course when the
Conmi ssion decides to listen to M. Warman, accept his
conplaint and investigate it or not, which is within
their discretion as well, and then refer to the
Tribunal, the respondents may seek judicial review |
realize that can be a daunting task, which may be your
reply, but nonetheless that's the process that the | aw
out | i nes.

MR FROW It's too bad they didn't

choose to pick on Conrad Bl ack, because |I'm sure he
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woul d be in Federal Court doing this. M Beaunont
can't afford a |lawer for this process. It's fine to
say that she should go to Federal Court, and naybe she
shoul d, but she doesn't have the noney.

THE CHAI RPERSON: The Registry at the
Federal Court is always very hel pful even with
i ndi vidual claimants. It mght not be as daunting as
one woul d t hi nk.

MR. FROW It sounds like an offer
we can't refuse.

| f our theory is correct, what you
have is an enpl oyee of the Comm ssion making conpl aints
whi ch his present or forner colleagues duly pass on to
Tribunals in the furtherance of a political agenda. |
will not take it any further than that. | think you
know where I"'mgoing with this. | hope that the point
has been nade.

In contrast to the clear, honest,
forthcom ng evidence that was given to you yesterday by
Ms Beaunont, | invite you to conclude that M. Warman's
evi dence was highly evasive. You yourself were not
able to extract fromhimthe dollar amount that he has
in mnd under section 54, | think; neither was M.

Vi gna.

| learned, when | pursued it this
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norning, that | believe $7500 is what he feels he is
owed for | guess it's not his hurt feelings, he's owed
as a victim

The fact that he was not prepared to
answer a direct question fromM. Vigna and from
yourself | think speaks volunes. Mich of his other
testinmony should be treated with a good deal of
scepticism

The penalties. | amgoing to deal
with theml think in the order that M. Vigna did.

The first penalty he wanted was a
cease and desist order. There are very few penalties
in Canadian law that are for life. Even life
i nprisonnment normally has sone other neanings. Life
imprisonnment is for at |east 25 years or 20 years or 15
years, as the case mght be. But this cease and desi st
order would be forever. M Beaunont woul d have to be
forever careful of any political or religious view she
posted on the Internet unless it was incredibly
carefully crafted.

In the case of the Canadi an Human
Ri ghts Comm ssion and French, which | gave you
yesterday, M. Justice Cullen commented in his
concl usi ons about the difficulty of cease and desi st

orders. The background to this was that the Heritage
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Front, a group in Toronto in the early nineties, there
had been a conpl ai nt made agai nst them under section
13(1) for a tel ephone answering nmachi ne they had.
Prior to going to a Tribunal, they agreed to a cease
and desist order. They continued their telephone
answering machi ne operations for a nunmber of years
further, and at sone point along the way the Canadi an
Human Ri ghts Conm ssion felt that they had not lived up
to the cease and desist order, that they had strayed
over the I|ine.

This is the background to M. Justice
Cullen's conclusions. | amcalling your attention to
par agraph 42, which | now suspect you don't have.

THE CHAI RPERSON: It cuts off right
there. Page 15 is mssing. Does anyone have page 15?

MR FROW | forgot to get it
phot ocopi ed.

THE CHAI RPERSON: | have part of it.
Whatever is mssing you can read into the record.
will get it or you can give ne a copy afterwards. |
can readily find this. Does any of it start here at
t he bottom of page 14?

MR FROW No, it's paragraph 43.
He says:

"l am al so troubl ed that neither
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t he Canadi an Human Ri ghts

Comm ssion or Dr. Erlich took
the tine to exam ne whet her
there was even a grain of truth
in sone of the allegations of

t he subj ect nessage. The
prosecution of war crimnals
like the settlenent of native

| ands clains and the nmerits of
immgration are subjects of

vi gorous debate in this country.
| have no doubt that these

subj ects can arouse strong
feelings in many people.
Speaking the truth or one's
honestly held belief, so |long as
t he belief does not pronote
hatred, should not be sufficient
to bring one into contenpt of
the court order in question."

(As read)

His decision is | think instructive
it shows that should a person be targeted, as
Ms Beaunont woul d be certainly in the past behavi our of

once he gets a cease and desi st order
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certainly this was in the case of Tom Wnnicki, if he
feels that that person has been posting again, goes
back after them seeking a contenpt of court finding,
whi ch could very well lead to their going to jail.

What M. Justice Cullen is pointing
out is the difficulty in crafting, in witing such an
order that doesn't invite that person to be brought
repeatedly back to court for very questionabl e reasons.

That woul d | eave Ms Beaunont in the
position of essentially being silenced on anything
political or religious on the Internet.

THE CHAIRPERSON: M. Fromm | see
your point. | know that you may have issues with
section 13, but section 13 is there, it's a statute,
it's alaw of the land. Don't we all have to abide by
section 13? 1s an order to cease and desist under
section 54 not in effect an order that you abide by the
| aws of this [and?

The definition of what section 13 is
may be flexible, | have heard your points on that, or
may appear flexible, but is it not really any different
t han sayi ng, | ook, you were caught by radar doing 130
kil ometres, don't do that, here's your fine, and don't
ever exceed 100 kil ometres again, which is what you

shoul d not have been doing in the first place?
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MR FROW | do see your point, but
it's a big gun at the person's head and it's capabl e,
in my subm ssion, of abuse because if she were to nake
postings in the future that mght violate it, she can

be brought into a court where the penalty now is not

just a fine, it's jail, and the Canadian courts would
be only too happy to throw people in jail. John Ross
Tayl or was sentenced to jail twice. [It's not exactly

t he sane thing because Tom W nni cki has not been, as
far as | know, charged for having violated the
Tribunal's order. It was sonething different. But he
was under a contenpt finding.

THE CHAIRPERSON: It was a
prelimnary injunction.

MR. FROWM He was sentenced to nine
months in jail. This is very serious. Yes, | agree
wi th you, everybody has to obey the |law, ny subm ssion
woul d be, and | know you will not be finding the
respondent guilty, but if you were to, consider a cease
and desist order with a tinme period.

O course, you would continue to have
to obey the law of the I and, as everybody el se woul d,
but there would not be this gun poised at her head with
the very serious penalties, and the costs; unless she

beconmes wealthy, there's the cost of going to court for

StenoTran



© o0 N o o A~ wWw N P

N N N N N N P B R R R R R R R
ag A W N P O © 00 N oo 0o »dM W N - O

678

a contenpt charge.

THE CHAI RPERSON: | coul d perhaps
hear you submtting to ne that there should be sone
clarification or nore specificity in the cease and
desist order, but l[imting it to a certain tine period,
to go the sane anal ogy, is |like saying you nust stay
within the speed imt of 100 kilometres for the next
five years, then after that go ahead and break the | aw.

MR. FROW Not exactly. It would be
you have to stay within the speed limt of 100
kil ometres an hour for the next five years, and if you
don't you will |ose your car. After that, yes, of
course you have to stay within the limts, but if you
didn't, if you ran 120 you face a $100 fine or
somet hi ng.

There is a nmuch nore severe penalty
hangi ng over her head, and that is why | would argue of
course for finding that the charge is not proved. But
if we are tal king about penalties, then | would be
arguing for a very narromy crafted cease and desi st
order and one with a time limtation, which is
certainly I think within your power to do.

THE CHAI RPERSON: | see your point,
but it would require sone very fine crafting.

VR FROW | think we have been over
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this. |1 won't repeat it except to say that she has
very, very limted neans. She might very well not be
able to pay a fine or any substantial fine. So | would
argue that there should be no fine inposed.

| f you |l ook at any one of her posts,
just for exanple, just take 24A, on page 2, at the
bottom of that page, Jessy Destruction, she joined in
2003. She is 21 years old at this point. She may well
have begun posting when she was under 18. | invite you
not only to consider her youth, but to consider that
she may wel | have been posting, were she to be doing
anyt hi ng wong, she would be considered a young
of fender and therefore |I think greater consideration on
| ati tude shoul d be given.

THE CHAI RPERSON:  You have raised an
interesting point. | would Iike to see if we could get
into the specifics here. She is 21 years old and the
material that has been shown | think for the nost part
dated from 2004 and |ater. Right?

MR. FROW | believe so.

THE CHAI RPERSON: So she woul d have
been 19 at the tinme. There aren't any posts
specifically when she was 17 of the ones that have been
shown to ne.

MR FROW | can't point to them |
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nmust say.

THE CHAI RPERSON: | just want to be
clear. | see what your broader point is, but just to
be cl ear, none of the posts that have been brought by
the Comm ssion to which ny attention has be drawn in
the book seemto cone in a period when she was under
18.

MR. FROW  Excluding that, | ask
that you consider her youth. M. Vigna asked her
yesterday, and | hope | am summarizing it correctly,
sonmething to the effect that when you got this
conplaint, why did you continue to post? The reason,
she gave a reason. He said did you not know that there
were penalties and consequences, that there are
consequences for expressing your views, and she said
she didn't know that.

| mght say that she has had no
benefit of |egal counsel as to what her rights and
obligations were. | have conme into this sonewhat |ate
in the gane and | hope to sone extent maybe have
assisted a little bit, but she really has been
steanrol |l ered by this process.

THE CHAI RPERSON:  The evidence is, |
believe, that her |ast post at |east that has been

docunented or that she conceded to having nade on the
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Stornfront website?

MR. FROW | think she said she
hasn't nmade any since July, even though she does have
access to a conmputer now. But she has been very busy.
She' s been sonewhat traumati zed by these proceedi ngs
and has basically devoted herself to work and
consi derabl e worry about her very, very ill boyfriend.

The final consideration under penalty
is the conpensation claimed by M. Warman. | am not
sure | understood M. Vigna's subm ssion. Perhaps he
didn't put a dollar figure toit. M. Warman, if ny
menory is correct, is asking for $7500.

| have the wording here. 53(3): 1In
addition to any order under subsection (2), the nenber
or panel may order the person to pay such conpensation
not exceedi ng $20,000 to the victimas the nenber or
panel may determne if the nenber or panel finds that
t he person has engaged in the discrimnatory practice
wilfully or recklessly. That apparently flows fromthe
fact that Ms Beaunont nanmed M. Warman.

My subm ssion, my very strong
subm ssion is that she did not name himin the course
of a discrimnatory practice, which would nmean havi ng
tied himwith a particular group that is protected

under section 13(1).
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One of the posts did call hima Jew,
but that was only, according to him erroneously, but
whet her erroneously or not, that was only for
identification purposes. There was nothing in the
| anguage that ran down Jews. It ran down \Warman, not
War man because he's a Jew or alleged to be a Jew, but
Warman for his actions. There is nothing derogatory
about Jews.

Wul d she have been equally guilty if
she had said that man Warman because that would be
i dentifying himon another prohibited ground, nanely
sex. | think if you read the passage that she is
tal ki ng about, identifying himin this case
incorrectly, and this is tab 10, so perhaps we could
| ook at that.

It's part of an ongoing series of
posts about what had happened to Terry Trenai ne or
mat hdokt or99. This is what Ms Beaunont said.

THE CHAI RPERSON: Do you have a tab
nunber ?

MR. FROW Yes, tab 10. Do you see
it there?

THE CHAI RPERSON: | see there's
sonmet hing from Jessy Destruction

MR. FROW Yes, and she says:
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"dad to hear that you are doing
better. Hopefully this
[bulshit] will stop before
everyone knows what we've

experi enced. People have | ost
their famly, jobs, and
websites. (Anobng many ot her
things) And all because of that
retarded jew Warman. W al

know he does this because he is
a very |l ow and disgracef ul
animal. He does this for his
own personal gain (be it
nonetary or mentally)
Regardless, | WLL NOT LET H M
DEFEAT ME!"

Al t hough she does identify him
apparently erroneously as a Jew, the word itself in
this case is not discrimnatory, it's not pejorative.
She assunes apparently incorrectly that that's what he
is. Wuld it be any different if she said that
retarded man, \Warman?

THE CHAI RPERSON: But there is a
difference. 1It's a subtlety. You called me a man of

the world at one point in your introductory statenents.
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W're all persons of the world. Language |ike that has
al ways been used as a way to denmean people. Language
i ke that has been used agai nst people fromny culture
or other ethnic groups saying dirty this, dirty that,
retarded this. It's a way to bring the person down.
It's not just a reference to the fact that there is a
m st aken opinion that the person is Jewi sh. W know
what's neant by that when you use that term

Is it a flagrant violation of section
13, or is it even a violation of section 13 nmay be
another thing. But to submt to nme that just by using
the term"retarded Jew' is just an identification of a
perception that of the person is Jew sh --

MR. FROW  That woul d be ny
subm ssi on

THE CHAI RPERSON: | under stand your
subm ssi on

MR. FROW The retarded goes with
Warman. That's generic. Retarded neans sonething |
don't approve of. It doesn't mean M. VWarman is a
coupl e chronosones short of the normal. It's just |
don't like him She says nothing further in that post
about his being a Jew. She says he's a disgraceful
ani mal .

THE CHAI RPERSON: It's not a neutral
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