CANADIAN = i TRIBUNAL CANADIEN
HUMAN RIGHTS DES DROITS
TRIBUNAL St DE LA PERSONNE

CANADA
BETWEEN/ENTRE:

RICHARD WARMAN
Complainant le plaignant
and/et
CANADIAN HUMAN RIGHTS COMMISSION
Commission la Commission
and/et
MARC LEMIRE
Respondent I'intimé
and/et
ATTORNEY GENERAL OF CANADA;
CANADIAN ASSOCIATION FOR FREE EXPRESSION;
CANADIAN FREE SPEECH LEAGUE;
CANADIAN JEWISH CONGRESS;
FRIENDS OF SIMON WIESENTHAL CENTER
FOR HOLOCAUST STUDIES;
LEAGUE OF HUMAN RIGHTS OF B'NAI BRITH
Interested Parties les parties intéressées

BEFORE/DEVANT:
ATHANASIOS D. HADJIS CHAIRPERSON/
PRESIDENT
ROCH LEVAC REGISTRY OFFICER/
L'AGENT DU GREFFE

FILE NO./N° CAUSE: T1073/5405
VOLUME: 16
LOCATION/ENDROIT: TORONTO, ONTARIO
DATE: 2007/02/26

PAGES: 3295 - 3674

StenoTran




CANADI AN HUMAN RI GHTS TRI BUNAL/
TRI BUNAL CANADI EN DES DRO TS DE LA PERSONNE

HEARI NG HELD I N THE PARI S ROOM OF NOVOTEL HOTEL
3670 HURONTARI O STREET, M SSI SSAUGA, ONTARI O
ON MONDAY, FEBRUARY 26, 2007 AT 9:11 A'M LOCAL TI ME

CASE FOR HEARI NG

I N THE MATTER of the conplaint filed by Ri chard Warnman dat ed
Novenber 23rd, 2003 pursuant to section 13(1) of Canadi an Human
Ri ghts Act against Marc Lemire. The conplainant alleges that the
respondent has engaged in a discrimnatory practice on the
grounds of religion, sexual orientation, race, colour and
national or ethnic originin a matter related to the usage of

t el ecomuni cati on undert aki ngs.

APPEARANCES/ COVPARUTI ONS

G acono Vi gna For the Canadi an Human Ri ghts
Conmi ssi on

Bar bara Kul aszka For the Respondent

Si mon Fot hergi l | For the Attorney Cenera

Alicia Davies of Canada

Dougl as Christie For the Canadi an Free Speech League

St even Skurka Friends of Sinmon Wesentha

Centre for Hol ocaust Studies

StenoTran



TABLE OF CONTENTS / TABLES DES MATI ERES

SWORN: ALEXANDER TSESI S

Exam nation on qualifications by M. Fothergill
Cross-exam nation by M. Christie

Cross-exam nation by Ms Kul aszka

Exam nation-in-chief by M. Fothergill
Cross-exam nation by M. Christie

Cross-exam nation by Ms Kul aszka

StenoTran

PAGE

3296
3296
3321
3394
3449
3483
3659



AGC- 1
AGC- 2

- v -
LI ST OF EXHI BI TS / PI ECES JUSTI CATI VES
DESCRI PTI ON
Excerpt Report of Dr. Al exander Tsesis
Excerpt Report of Dr. Donal d Downs

StenoTran

PAGE
3297
3298



© 00 N o o b~ w N PP

N RN NN NN R R R R R R R R R R
g N W N P O © 0O N O O »h W N B O

3295

M ssi ssauga, Ontario
--- Upon comrenci ng on Monday, February 26, 2007
at 9:11 a.m

MR SKURKA: At the outset, Steven
Skur ka here appearing today for the Friends of the
Si non Wesenthal Centre for Hol ocaust Studies.

THE CHAI RPERSON: Thank you. Just a
nonent, please.

MR. CHRISTIE: Good norning, sir. |
recal |l asking at one point |ast week for the production
of the letter of instruction and contractual request
and requirenents for Dr. Mock

THE CHAI RPERSON: Ri ght.

MR CHRISTIE: And ny understanding
was that, as a result, you had ordered that it be
produced for the purposes of disclosure, at |least. And
this norning on nmy desk was placed a single page item
entitled, "Appendix B: Statenent of Wbrk".

MR VIGNA: | produced to you what |
got fromDr. Mck, but |I also ordered from Otawa
what ever there is extra, so | mght give you sonething
else later this -- well, probably tonorrow, because
it's going to arrive in the course of the day.

MR CHRISTIE: Ckay, well, in that

case, |I'll say nothing nore. Thank you.
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THE CHAI RPERSON. Ckay. You'l
recall | did point out that it was Friday afternoon,
and it was not likely he was going to be able to reach
anybody at the Comm ssion office.

MR CHRISTIE: | appreciate that, and
in viewof what's said, I'll wait.

THE CHAI RPERSON. (kay. So then we
are proceeding with M. Tsesis?

MR. FOTHERA LL: Good norning. Yes,
the next witness is called on behalf of the Attorney
CGeneral of Canada, and it's Dr. Al exander Tsesis,
T-S-E-S1-S
SVWORN:  ALEXANDER TSESI S
EXAM NATI ON BY MR FOTHERG LL

MR FOTHERG LL: M. Chairman, | have
prepared two vol unes that have bl ue covers, one for Dr.
Tsesis and one for Dr. Downs. | wll obviously be
referring predomnately to the Tsesis materials today,
but there is one excerpt fromthe Downs materials that
| will go to at one point.

So | wonder if it m ght make sense to
mark both of themat this tinme, at |east for the
pur poses of identification.

THE CHAI RPERSON: Certainly. Well,

okay, for the purposes of identification. It will be
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produced in short order, right?

MR FOTHERG LL: That's right. Yes,
we' Il produce the tabs and --

THE CHAI RPERSON: Are we going to
proceed on that -- on that basis with the tabs -- that
does pose a little bit of a problem because yours are
done in cirloc. So if any tab doesn't get produced, it
will be alittle bit of a --

MR FOTHERG LL: It will have to be
ruthl essly torn out.

THE CHAI RPERSON: Ruthlessly torn
out, as you say. At this point, | note that the rest
of the material seens to be articles from external
sour ces.

MR FOTHERG LL: It is ny intention
to have Dr. Tsesis produce each of the itens in his
book, and I'mconfident that Dr. Downs will be able to
identify all the ones in his book.

(DI SCUSSI ON OFF THE RECORD)

THE REA STRAR  The excerpt report
for Al exander Tsesis will be filed as the interested
party docunent AGC-1, and the expert report of Donal d
B. Downs will be filed as the interested party docunent
AGC- 2.

EXH BIT NO. AGC-1: Excerpt
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Report of Dr. Al exander Tsesis
EXH BIT NO AGC-2: Excerpt
Report of Dr. Donal d Downs

THE CHAI RPERSON: Ckay, it's the
first time before the Tribunal that |1've had to use the
AG connotation for an expert.

MR FOTHERG LL: An auspi ci ous
monent, |'m sure.

Al'l right, Dr. Tsesis -- yes, he's
been sworn. Sorry, | should address nyself first of
all to the Tribunal. | wish to qualify Dr. Tsesis as
an expert legal historian, to address the long-term --

THE CHAI RPERSON: W/ | that be a
specific expertise that you wish to go by, what you are
about to say --

MR, FOTHERG LL: Yes, | am Yes.

THE CHAI RPERSON: Let ne record it
slow y then.

MR, FOTHERG LL: Absol utel y.

THE CHAI RPERSON:  Expert --

MR FOTHERG LL: Legal historian --

THE CHAI RPERSON:  Yes.

MR FOTHERG LL: -- to address the
| ong-term harnful effects of hate speech.

THE CHAI RPERSON:  Ckay.
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MR. FOTHERG LL: Secondly, neasures
to conbat the long-termharnful effects of hate speech.
THE CHAI RPERSON:  Yes.

MR FOTHERG LL: Third, to apply this
anal ysis to the context of the Internet.

THE CHAI RPERSON:  Yes.

MR FOTHERG LL: And finally, to
provi de a conparative | aw perspective on the issue.

Dr. Tsesis, can | ask you to turn to
your curriculumvitae, which is tab 2 of AGC 1.

DR TSESIS: Yes.

MR FOTHERG LL: | would like to ask
you a few questions about, first of all, your
education. You hold a Bachelor of Arts fromthe
Uni versity of W sconsin-Madi son, that was granted in
1990; is that right?

DR TSESIS: That's right.

MR FOTHERG LL: And that was in

phi | osophy?

DR TSESIS: Yes.

MR FOTHERG LL: You al so have an NA
fromthe University of Illinois-Chicago, granted in
19927

DR. TSESI S: Yes, | do.
MR. FOTHERG LL: And that's also in
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phi | osophy?

DR TSESIS: Yes.

MR. FOTHERG LL: And finally, you
have a JD from Chi cago- Kent Col | ege of Law, also the --
| suppose, granted jointly with the Illinois Institute
of Technology in 1996; is that right?

DR. TSESIS: That's right. Well, the
Chi cago- Kent College of Lawis a part of the Illinois
I nstitute of Technol ogy.

MR. FOTHERG LL: | see. Thank you.
Are you in fact licenced to practice as a | awer?

DR TSESIS: | am Al though I'm not
on active status, I'mlicenced in three states in the
United States.

MR FOTHERG LL: To keep things in
chronol ogi cal perspective, | would like to turn to page
5 of your CV, which, at the bottom of the page, lists a
nunber of positions you held prior to entering academ c
research study and teaching. Do you see the -- the
headi ng "Ot her Professional Experience", and at the
bottom of the page, "Legal Experience"?

DR TSESIS: | do.

MR, FOTHERGA LL: | won't ask you
about the second, third and fourth itens on that |ist,

but I do want to ask you about the first itemon the
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list.

You were assistant corporation
counsel for Gty of Chicago; is that right?

DR, TSESIS: Yes, that was ny
position prior to comng to the acadeny.

MR. FOTHERGA LL: And you state
specifically that you had sone experience with First
Anmendnent issues in that position?

DR TSESIS: Yes.

MR. FOTHERG LL: Could you el aborate
on that for us, please?

DR TSESIS: It dealt with various
muni ci pal issues surroundi ng speech, primarily parades,
advertisenents, and tinme, place and manner restrictions
on the use of speech by people in public places.

MR FOTHERG LL: If we then turn to
your academ c experience, which we find on page one of

your CV, perhaps we can proceed in reverse

chronol ogi cal order from-- sorry, | should rephrase
that -- in chronol ogical order, from4 through up -- up
till 1.

So if we start with your work at the
Uni versity of Wsconsin Law School Institute for Legal
Studi es, beginning in 2001. Can you tell us a bit

about that.
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DR TSESIS: That's a think tank
in-- within the law school, the Institute For Legal
Studi es, of which I've been a nenber for --
continuously since 2001. And it's really a research
position, and it's also a position which | gave faculty
tal ks, sonetinmes on hate speech. |'ve done quite a bit
of research with -- ny first book on hate speech was
researched, in large part, while | was there --
starting out there. And it's really a resource for ne,
for research. | -- 1 don't -- could have taught there,
but | have chosen not to teach there for various
geogr aphi cal reasons.

MR FOTHERG LL: And you continue to
be an affiliated scholar there; is that right?

DR TSESIS: Yes, | am

MR FOTHERG LL: Turning then to
point three, you were a visiting professor in the fall
of 2004 and the spring of 2005, at the University of
Pi ttsburgh School of Law?

DR TSESIS: Yes, that's right.

MR FOTHERG LL: Can you tell us a
bit about that?

DR TSESIS: That was a visiting
position in which I -- | had a year opportunity that |

could commute -- | was in fact living in Chicago and
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commuting to Pittsburgh. | did extensive research on
| egal history while there, specifically on the
reconstruction anmendnents, and I -- and also faculty
tal ks on legal history, as well as teaching.

MR FOTHERG LL: If we turn to the
second point, you were a visiting professor from 2002
to 2006 at the Chicago-Kent College of Law. And can
you comment on that, specifically with reference to the
poi nt you nake in your CV about free speech and
cont enporary probl ens?

DR TSESIS: That position actually
cane about as a result of -- well, in -- partly as a
result of ny witing the first book on hate speech.
The dean of the Chicago-Kent College of Law took a | ook
at the book and was interested in having ne teach.

My -- ny faculty talk, through which I was able to get
the job, was a talk that related hate to hate speech.
And | taught a variety of classes there, and did
extensive research in witing throughout that period of
time.

MR FOTHERG LL: And your present
position is as a visiting assistant professor at the
Mar quette University Law School; is that right?

DR TSESIS: That's right.

MR FOTHERG LL: Can you conment on
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that, and in particular, the -- the teaching
assignnments that you hold there?

DR TSESIS: Wll, thisis a visit in
M | waukee where ny famly lives. To nmake things a
little bit easier on nme in terns of commuting, and |
work both -- | teach cyber law, I -- I'"'ma -- |I'mone
of the two faculty advisors on the Marquette
Intell ectual Property Law Review. In that capacity, |
read articles dealing with intellectual property, both
in terms of cyberspace, Internet articles, and
copyright, patent and trademark, that conme in, and
det erm ne whet her or not they are appropriate for
publication in that journal.

MR. FOTHERGQ LL: So you nentioned you
teach a course in cyber law, or is it cyber space |aw?

DR, TSESIS: It's cyber law, but it's
the sane thing. The terns are interchangeabl e.

MR. FOTHERG LL: Is this a recognized
discipline in the United States?

DR TSESIS: It is. It's a--it's a
fairly new discipline because the Internet is so new.

There are very few course books, for exanple, but I'm

not the first to teach it. I'm-- | amteaching out of
a case book, sonebody -- sonebody el se has witten.
MR, FOTHERG LL: 1'd like to review
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some of your publications now. And if we begin with
schol arly books, at the bottom of page one. W nmay as
wel|l take themin order. "Prom ses of Liberty", this
is forthcom ng from Col unbia University Press. Can you
tell us, in a paragraph or |less, what the main thenes
of that book are?

DR TSESIS: Well, the theme will be
the -- the historical and contenporary applications of
13t h Anendnent, and that was the anmendnent that

abol i shed slavery. But it applies, in a variety of

ways, to contenporary discrimnation, so that will be
di scussed. And it's a -- | will be the sole editor of
it. It's -- it's got sone excellent people that wite

a chapter for it in the introduction, and |I've got a
couple of Pulitzer Prize winners, and other really
great authors.

MR FOTHERG LL: "W Shall Overcone:
The Quest for Gvil Rights inthe US'., whichis
forthcom ng fromYale University Press?

DR TSESIS: | amdone with that.
That's going through a peer review process. Wll,
"Prom ses of Liberty", of course, is peer-reviewd as
well. And "W Shall Overcone" deals with the history
of civil rights -- the legal history of civil rights in

the United States, beginning with the -- the Col oni al
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period, from approximtely 1765 until 2003, with a
Suprene -- United States Suprenme Court case, and it
traces civil rights throughout that period of history.
It's a nonograph of about 400 -- 420 pages.

MR FOTHERG LL: Next, we have "The
13th Anendnent: An Anerican Freedom and Legal History",
from New York University Press in 2004. Can you tell
us a bit about that text?

DR TSESIS: Well, that book begins
again wwth a history of -- of the 13th Amendnent, again
t hat amendment that abolished slavery in the United
States. And then | trace its contenporary
i mplications, both through judicial precedents, as well
as various civil rights related issues, contenporary
i ssues, and how the 13th Anendnent applies to them

MR. FOTHERG LL: And then finally we
cone to the -- the text that | suspect is probably of
nost interest to us. This is "Destructive Messages:
How Hat e Speech Paved the Way to Harnful Socia
Movenents”. Can you tell us a bit about that text?

DR. TSESIS: The text begins with a
hi storical analysis of -- of three different groups,
and the effect of hate speech on them and that
their -- their plight in discrimnatory and persecutory

times. Then it al so di scusses contenporary issues, and
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it nmoves on to sone social and psychol ogi cal phenonena
of hate speech, and then discusses the jurisprudence,
the United States jurisprudence concerning free speech
in general and hate speech in particul ar.

It then noves onto an
international -- conparative international analysis of
hate speech, and then concludes with both a nodel of
statutes and an expl anati on about policy considerations
for legislators, and what they m ght do as far as hate
speech i s concer ned.

MR. FOTHERG LL: Can you el aborate a
little bit nore on the methodol ogy that you use in the
anal ysis in that book?

DR TSESIS: Wwll, | -- the
nmet hodol ogy is to | ook at societies where there has
been wi despread group harm and determ ne whet her or
not hate speech had a substantial role, and -- and
that's as far as the historical section.

As far as the -- the psychol ogica
and soci ol ogi cal sections, | used -- | |ooked at
both -- researched enpirical studies and various
psychol ogi cal studies and soci ol ogi cal studies, as they
related to hate speech

The United States jurisprudence, | --

|'ma | awer by training, so | analyzed cases of
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secondary material concerning hate speech and free
speech in general. And then also in ny research of
conmparative | aw, conparative hate speech law, | both
used the Internet for research, |ooking at various |aws
that are on-1line, went through books and call ed

enbassi es of various countries to make sure that in

fact there was still good law, and tried to speak to
the -- to the legal liaisons in as many countries as
could, to -- to make sure that everything was up to
dat e.

MR FOTHERG LL: And there's a
chapter in that book that is going to be republished in
another text; is that right?

DR TSESIS: That's right, yes.

There's a chapter -- and in fact, the chapter that wll
be republished -- just to refresh ny mnd, make sure
|'mcorrect -- is actually just general principles,

general theoretical jurisprudential principles on hate
speech.

MR FOTHERG LL: Can you conment on
the reception that your book has received in the -- the
academ c press or otherw se?

DR TSESIS: Well, it's received an
unusual Iy | arge anount of reviews, and it was also a

bestsel |l er anbngst academ c books for two nonths.
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MR. FOTHERG LL: | would like you to
identify just to -- for the purposes of our record,
sonme of the reviews that your book received. |If | can

ask you to turn to tab 7. Could you identify that for
us?

DR TSESIS: That's a book reviewin
t he "Harvard Human Ri ghts Journal ".

MR FOTHERG LL: | wonder if | could
produce that document?

THE CHAI RPERSON: (Ckay, Yyes.

MR, FOTHERG LL: Can you turn now to
tab 9, please. Can you identify this docunment for us?

DR TSESIS: Well, that's a book

review that | wote on --

MR. FOTHERGA LL: I'msorry, tab 9?
DR TSESIS: [|I'msorry, | was |ooking
at tab 8. | apologize. Yes. This is a book review

that cane out in a relatively obscure journal called
t he "Federal Conmmunications Law Journal ".

MR. FOTHERG LL: And actually, before
| produce this docunent, | noted when reviewing it that
i nadvertently, there are a couple of witten
annotations on this copy of the text that obviously
don't belong there. They're -- they're commentary from

ny | earned co-counsel, M ss Davies.
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Thi s docunent al so appears in the
materials prepared by Ms Kul aszka, at tab 2 of the
Downs binder. | believe you extracted the expert
report. And | think it would make nore sense to use
t hat one, just because it's a clean copy.

THE CHAI RPERSON: Ckay, |'Il have --

MR. FOTHERG LL: This is quite a
| arge bl ack binder with eight tabs.

THE CHAI RPERSON: I n due course, it
will be found. | see the annotation. |It's very small.
"1l just -- wthout even looking at it, I'll just --

MR. CHRISTIE: W'd like to express
our gratitude for the annotation.

MR FOTHERG LL: M. Christie can
make what use of them he wi shes.

THE CHAI RPERSON: | have not read
them so | missed the hunmour there, or the sarcasm or
what ever it may be.

MR. FOTHERA LL: There are a couple
of comrents by counsel .

THE CHAI RPERSON:  Well, I'mjust --
as you can all see, I'mjust -- so what's happened
is -- that's why | can't find it. W never actually
produced, since the wtness has not yet appeared --

never actually produced the Downs bi nder of M
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Kul aszka. | had sinply renoved the reports so | could
make nyself famliar with the report.

MR. FOTHERG LL: Right.

THE CHAI RPERSON: |'m now i nserting
Dr. Downs' report back in at tab 1. | have the
docunent but it's not produced. You are saying at --
at which tab is the sanme article?

MR. FOTHERG LL: It's tab 2.

THE CHAI RPERSON: Tab 2, okay.

MR FOTHERG LL: It does -- the sane
article actually appears in a third place as well,
because M. Vigna included it in his material s.

THE CHAI RPERSON: It nust be a hot
topi c here.

MR CHRISTIE: |If |earned co-counse
woul d be able to enlighten us with disclosure of any
ot her comments, we would very nuch appreciate that.

MR FOTHERG LL: We will be claimng
solicitor-client privilege and any other -- any other
comments -- | suppose, if | were pedantic, | would say
that there was inadvertent disclosure, but it's really
not worth it for these particul ar annotations.

DR. TSESIS: If | may just say, we
are just on something. You just said that it was --

this is a hot article. This article has in fact been
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cited only twice, and the -- three tinmes in the |ega
acadeny, one by Anuj Desai, once by an academ c in

anot her review of ny book in the Mchigan Law Review --
it was just tal king about that there are other reviews
of ny book -- and once by a person who in fact was
using it. And those are all the citations that it has
received, that |I'maware of, in the academc --

THE CHAI RPERSON: And yet three
parties in this case thought it worthwhile to -- to
send it to the Tribunal

MR. FOTHERG LL: Well, we'll deal
with it because it provides a critique of Dr. Tsesis's
theories, and so that's why it's of some interest.

THE CHAI RPERSON:  Ckay.

MR. FOTHERG LL: Tab 10, please, Dr.

Tsesi s.

3

TSESI S: Yes.

3

FOTHERG LL: Can you identify
that for us?

DR TSESIS: Yes. That's -- that's
an article that canme out in the primary journal of
forensics in the United States, "Argunmentation and
Advocacy".

MR FOTHERG LL: Could | have that

produced, please?
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THE CHAI RPERSON:  Yes.

MR. FOTHERG LL: Tab 117

DR TSESIS: Yes.

MR FOTHERG LL: Can you identify
that for us?

DR TSESIS: Yes, this is a book
review that came out in the Howard Law Journal, a
journal that's primarily concerned with civil rights.

MR FOTHERG LL: And could | have
t hat produced as well, please?

THE CHAI RPERSON:  Yes.

MR FOTHERG LL: And finally, to
concl ude the discussion of reviews, tab 12?

DR TSESIS: Yes.

MR FOTHERG LL: Could you identify
that for us?

DR, TSESIS: That's a book review by
Zi yad Mot al a.

MR FOTHERG LL: Where did that
appear ?

DR TSESIS: That's also in the
Howar d Law Jour nal .

MR FOTHERG LL: Could | have that
produced, please?

THE CHAI RPERSON:  Yes.
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MR FOTHERG LL: Are these all the
reviews that appeared, or are there others?

DR TSESIS: There are a nunber of
ot hers.

MR. FOTHERG LL: Returning to your
CV, before | forget, |I don't think we've produced that
docunment, so perhaps we could do that. That's at tab 2
of the book?

THE CHAI RPERSON: Ri ght.

MR. FOTHERGQ LL: Dr. Tsesis, you
recogni ze this docunment as your curriculumvitae?

DR. TSESIS: | do. | do, yes. This
is ny CV.

MR FOTHERG LL: Thank you.

THE CHAI RPERSON:  Yes, it's produced.

MR FOTHERG LL: | would like to
di scuss with you sone of the articles that you' ve
publ i shed, under the heading "Scholarly Articles" on
page 2. Do you see that?

DR. TSESIS: | do.

MR FOTHERG LL: And the first one |
woul d like to draw your attention to is the third on
the list, "The Boundaries of Free Speech", which
appeared in the Harvard Latino Law Review. Do you see

t hat ?
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DR TSESIS: | do.

MR. FOTHERGQ LL: Could you turn to
tab 8 of your book, please?

DR TSESIS: [|I'mthere.

MR FOTHERG LL: Is that the -- the
article referred to in your CV?

DR, TSESIS: It is.

MR FOTHERG LL: Could | have that
produced, please?

THE CHAI RPERSON:  Yes.

MR FOTHERG LL: Next on the list we
see "Regulating Intimdating Speech” in the Harvard
Journal on Legislation. And can you turn to tab 6 of
your book, please?

TSESIS: | see it.
FOTHERG LL: Is that the article?
TSESIS: Yes, it is.

2 3 3 3

FOTHERG LL: Could | produce
t hat, pl ease?

THE CHAI RPERSON:  Yes.

MR FOTHERG LL: Towards the bottom
of the page, we see an article entitled "Prohibiting
Incitenent on the Internet”. Do you see that?

DR. TSESIS: | do.

MR FOTHERG LL: And that appeared in
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the Virginia Journal of Law and Technol ogy in 2002; is
t hat correct?

DR TSESIS: Yes.

MR. FOTHERGA LL: Could you refer to
page 5 of your materials, please?

DR TSESIS: Yes, | see it.

MR FOTHERG LL: Is that the article?

DR TSESIS: It is.

MR FOTHERG LL: May | have that
produced, please?

THE CHAI RPERSON:  Yes.

MR FOTHERG LL: And because this
article deals specifically with prohibiting incitenment
on the Internet, | wonder if you could give us a very
brief sunmary of what this article deals with?

DR TSESIS: Well, the article deals
with the free -- free speech jurisprudence in general,
and particularly, howit applies to the Internet, and
di scusses the proliferation of hate speech on the
| nt ernet, eval uates whether or not commercial sol utions
are viable or not, and discusses jurisdictional issues
as well, because the Internet is so w despread.

It discusses what would be -- you
know, what is the appropriate court where there

woul dn't be unfair surprise, and al so discusses the
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sort of |egal cause of action that could be devel oped,
or nodel | ed.

MR. FOTHERG LL: Your heading 4 on
the table of contents says "Perspectives From O her
Lands"”. What do you deal with in that section of the
paper ?

DR. TSESIS: That's a conparative
anal ysis also, a conparative international analysis
about hate speech in other countries.

MR. FOTHERG LL: And | think the
final article I want to specifically highlight is the
one that appears next in the list on page 3 of your CV,
"Hate in Cyberspace"?

DR TSESIS: Yes.

MR FOTHERG LL: Can you turn to tab
4, please. |Is that the article?

DR TSESIS: That is, yes.

MR FOTHERG LL: And may | have that
produced, please?

THE CHAI RPERSON:  Yes.

MR. FOTHERA LL: And agai n, because
this deals specifically with hate in cyberspace,
wonder if you could take a nonment to explain to us what
this article deals with?

DR TSESIS: This is different from
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the previous article, insofar as | was arguing here
agai nst a group of scholars, David Johnson and David
Post primarily, who believed that the -- or at that --
this point in their -- in their academ c careers at

| east, believed that the Internet was everywhere and
nowhere at the sane tine.

And | tried to use physics -- about
space tinme to explain howthe el ectromagneti c waves
work on the Internet, in order to explain both how
I nternet protocol can deliver information, how people
can be identified fromthe place where they send it,
and eval uate whether or not in fact, the Internet is
sonewhere and shoul d be governed by the sane principles
and | aws that have been devel oped, either through
statutes or the conmon | aw.

MR. FOTHERG LL: Is that what you
deal with under the heading, "The Practicality of
Regul ating the Internet"?

DR TSESIS: That's right, yes.

MR. FOTHERG LL: And | al so see,
again in section 4, "Hate Speech Laws in O her
Denocracies.” Can you comrent on what you do with
t hat ?

DR TSESIS: That's in fact really

quite simlar to the other discussion of and anal ysis
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and conparative analysis of other countries, as well as

i nternational conventions that deal with hate speech
MR FOTHERG LL: Now, when |

i ntroduce you, | introduce you as a |egal historian,

and I"'mwondering if you could explain to the Tribunal

the difference between a | egal historian and regul ar

hi stori an?

DR TSESIS: Well, legal historians,
in the United States, are people who discuss the -- a
particular portion in tinme. It could be something

that's relatively contenporary or sonething quite --
quite a bit older, and then exploring the -- sone sort
of prescriptive or normative application to the
present .

Wiere historians tend to discuss a
particular tinme period, its place, and try to bring
back to life that particular tine period, and that's
about where it ends. You could have a normative
conponent, but that's certainly not the critical
portion of history with -- what's produced in history
depart ments.

MR. FOTHERG LL: Are your published
books subjected to peer review?

DR TSESIS: They are. Yes, all of

t hem are.
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MR. FOTHERG LL: What can you tell us
about the disciplines or the qualifications of the
peopl e who conduct those reviews?

DR TSESIS: Well, the reviewers are
al ways anonynous, but my understanding is that -- |
know at | east sone of the people who reviewed it, they
were all constitutional academ cs and | egal historians.
And in some cases, actually, they were pure
historians -- at least | can think of one -- at | east
one pure historian who was a peer reviewer.

MR. FOTHERG LL: Those are ny

guestions on your -- |'masked by Ms Kul aszka to
clarify one thing. Wen | -- when | tal ked about "peer
review', is that before or after publication?

DR TSESIS: This is before
publication. The peer review process book in an -- the
di fference between an academ c press and a popul ar
press, it can go to two lines of reviews. |It's
reviewed by people within -- academics in -- in the
particul ar discipline before the press even accepts the
book for publication. Then after the full manuscri pt
comes in, thenit's reviewed by -- it's reviewed by
academ cs again, it's sent out anonynously to people,
they reviewit.

Then it goes through a faculty
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conmttee at the actual university press. |In other
words, for exanple, in the New York University Press,
the editor has to bring it before a faculty conmttee
made up of various disciplines, for the New York
University to determne that they are willing to put
the New York University label on it.

MR FOTHERG LL: Thank you. Those
are my questions on your qualifications. |It's possible
that others may have questions for you as well.

MR TSESIS: Yes.

THE CHAI RPERSON: Thank you. Do
any -- either of you have --

MR CHRI STI E: No, | have no

guesti ons.
THE CHAI RPERSON: Fine. M. Vigna?
MR VI GNA:  No.
THE CHAI RPERSON: No? Ckay.
M5 KULASZKA: If M. Christie is
going to be asking some questions, | mght add sone

guestions after.
CROSS- EXAM NATI ON BY MR CHRI STI E

MR. CHRISTIE: Do you have any | egal
training, outside of the United States?

DR TSESIS: At present, do you nean

have | been trained outside of the United States?
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MR CHRISTIE: | don't know that the
guestion is that conplicated. You could have been
trained outside the United States in a variety of ways.
My question is, do you have any | egal training outside
of the United States?

DR TSESIS: Again, |I'muncertain of
what you nean by that question. 1'll take it to mean
have | ever been trained in the [ aws outside of the
United States. | have -- | have a Conparative Law
certificate fromthe Chicago-Kent College of Law |
have never -- | answered both the questions that I
t hi nk that you' ve posed. The second is that | have
never been -- | have never studied outside of the
United States.

MR. CHRI STIE: Have you made any
study outside of the United States, of the |laws of the
countries that you claimto conment on in your various
compari sons? For exanple, in tab 4, part 4, hate
speech | aws and ot her denocracies, page 858. Have you

any expertise in the laws of Austria?

DR TSESIS: | have studied -- | am
not an expert on Austrian law, but | -- but | have
studied the -- froma conparative standpoint, the |aws
of hate speech of various countries and -- and conpared
them | do have expertise in the sense that | have a
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certificate in Conparative Law, and as well as ny own
i ndi vi dual academ c study.

MR CHRISTIE: In giving your
evi dence, you indicated that you "called the enbassies
of different countries"?

DR, TSESIS: | did.

MR. CHRISTIE: And you spoke to the
| egal liaison officers of those enbassies, | assunme?

DR TSESIS: | did, yes.

MR. CHRISTIE: Does that apply to
Bel gi unf?

DR. TSESIS: | would have to go back
and check with the individual countries, but -- from

sitting -- and | can do that during the break, if you

wi sh, | can give you the specific countries. M nenory
is yes, Belgium but as | say, | would have to, if you
don't mnd -- there's nunerous countries | called, but

there are sone that | did not, and I can check on that.
MR CHRISTIE: Well, the "numerous”
countries that you called, would that include Canada?
DR TSESIS: Canada | did not call
primarily because | could speak the | anguage and coul d
find ready sources in the United States, in order to be
able to find and determ ne whether it was good | aw.

The -- the only places | called
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were -- were enbassies where | was unable to determ ne
whet her or not the statutes that | found through ny
research were still good. |In other words, where they
had not been overturned.

MR. CHRISTIE: So do you claimsone
expertise in Canadi an | aw?

DR TSESIS: [|I'mnot an expert in
Canadi an law, but in the conparative analysis on hate
speech.

MR. CHRISTIE: Do you have any
expertise on the Canadi an | aw regardi ng hate speech?

DR. TSESIS: | have certainly studied
t he subj ect deeply.

MR. FOTHERG LL: Studied the subject
deepl y?

DR TSESIS: And witten about it
extensively in a variety of ways.

MR. CHRISTIE: Yes. How deeply did
you study the subject?

DR TSESIS: | went as far as |
possibly could with it, and have been -- have been
studying it for the past several years.

MR CHRI STIE: What does that nean?

DR TSESIS: That neans using --

trying a few sources |ike WestLaw and Lexis, which have
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dat abases of Canadian |law, both jurisprudential as well
as secondary sources, going through the Internet,
readi ng both the Comm ssion on Human Ri ghts deci sions
and the Suprene Court of Canada deci sions.

MR. CHRISTIE: Wre you ever advised
by any witing, what it was you were expected to
testify about?

DR TSESIS: | had electronic --
had e-nmail exchange.

MR CHRISTIE: Yes. So in that
e-mai | exchange, were you told what it was you were
expected to conment on?

DR TSESIS: | was told that |I would
be di scussing hate speech, yes.

MR CHRISTIE: Wre you told anything
about Section 13(1) one of the Canadi an Human Ri ghts
Act ?

DR. TSESIS: Yes, | sawthe filing
docunents, the cause of action, and so | realized --
M. Warman's file, so | realized that it had to do with
Section 13(1). 1've also studied this one.

MR CHRI STIE: Pardon ne?

DR. TSESIS: 1've also studied 13(1)
from Tayl or, the Suprene Court case from Canada.

MR. CHRISTIE: Yes. Do you have that
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e-mai | exchange?

DR TSESIS: | do not have it with
ne, no

MR. CHRISTIE: Well, You have --

DR TSESIS: | nean, | have it --

MR CHRISTIE: You would have access
to it?

DR, TSESIS: Yes, | do.

MR. FOTHERGA LL: And you coul d have
downl oaded it any tinme?

DR TSESIS: | do not download it,
but it's on the server at the University of Wsconsin.

MR. CHRISTIE: You could have
downl oaded it any tinme?

DR TSESIS: | think that's right. |1
t hought -- | know | can print it. | did not know that
| can download it.

MR. CHRISTIE: Well, how could you
print it wthout downloading it?

DR. TSESIS: You -- you have the --
i f you have the docunent on your ram your active
menory, then you can print certain things w thout
havi ng them on your hard drive. Downloading is a -- is
a process that requires the permanent putting of

something onto a drive, and that process | may be able
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to do, but I -- I'"'mnot certain whether | can do with
it my e-mail system but | can certainly have it in ny
active nenory, the thing that's on ny screen, and woul d
allownme to print it.

THE CHAI RPERSON: | can confirmthat,
M. Christie. Wen | go on-line to our office server,
that's how we do it. W don't download this materi al
but | can just print whatever is on ny screen.

MR. CHRISTIE: Yes. So where did you
go to get your expertise in the Taylor case?

DR. TSESIS: Well, the Taylor case |
studied -- the first time | cane across the Tayl or case
was -- the earliest menory | have of coming across it,
was during study either of the "Hate in Cyberspace”
article or the -- or the -- ny article on "Enpirical
Shortcom ngs of First Anendnent Jurisprudence”, | found
it at the Northwestern University Library Law School in
downt own Chi cago.

MR CHRISTIEE Well, | didn't --
didn't ask you where you found, but how did you acquire
your expertise in it? Just read the case?

DR TSESIS: | read the case and
| ooked at secondary material on it, to make sure that |
was understanding it correctly.

MR. CHRI STIE: Wat secondary
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mat eri al ?
DR TSESIS: Journal articles.
MR CHRISTIE: What articles?
DR TSESIS: You know, the --
cannot tell you what specific articles. | don't have a

clear menory of which articles | read.
MR. CHRISTIE: | see. Wen you cane

here, were you aware that the section about which you

were to be commenting was Section 13(1) of the Canadi an

Human Ri ghts Act?

DR TSESIS: Yes.

MR. CHRISTIE: And were you aware
t hat under that section, truth is no defence?

DR TSESIS: Yes.

MR. CHRISTIE: Wre you aware that
intent is not a required elenment in -- in respect of
breaches of the act?

DR TSESIS: Yes.

MR CHRISTIE: Who told you that?

DR TSESIS: I've -- |I've researched
it. | --in fact, I -- 1 sawit in Gtron versus
Zundel .

MR. CHRISTIE: Uh-huh. And did you
generate your opinion after the research you did in

Citron versus Zundel, as you put it?
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DR TSESIS: You know, | don't know
the first tine | crossed -- cane across that case, but
| did teach it this semester in ny cyberspace cl ass.

MR CHRISTIE: Yes. You contacted
t he enbassies and |iaison officers of all the other
countries, besides Canada, | suppose?

DR TSESIS: No, | did not contact
the |iaisons of the United States enbassy, certainly.
| don't think -- | have no nenory of contacting the
liaison of Geat Britain. |'mcertain -- and again, |
woul d have to | ook back, but I"'mcertain | didn't. The
reason is again --

MR. CHRI STIE: You speak the
| anguage?

DR. TSESIS: | had read -- may |
finish the answer, Your Honour?

THE CHAI RPERSON:  Yes, go ahead.

DR TSESIS: That the -- the reason
being I was -- | had resources to determ ne whether it
was good law. And the only reason | was contacting
themwas -- | should clarify -- was either to check
that it was good | aw, or because there was a -- |
wasn't certain whether the translation was accurate.

MR. CHRISTIE: So | guess therefore,

that the connections to enbassies and their |iai son
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officers would apply to France, Germany, India, |srael,
Italy, Netherlands and Switzerland; is that right?

DR. TSESIS: Israel, again | was able
to find, France, | was able -- | contacted a counsel,
an expert on First Anendnment speech in -- in France.

MR CHRISTIE \Who was that?

DR TSESIS: | have his nanme, not
on --

MR CHRISTIEE Who was it?

DR TSESIS: -- not on nme. Mark
something. | don't have it on ne.

MR CHRISTIE: Mark sonething?

DR TSESIS: Yes, | don't have his
name?

MR. CHRISTIE: You don't? How do you

know he was an expert?

DR TSESIS: Well, I"'mtrying to
t hi nk back what research | did. He was some form-- in
fact, possibly -- possibly because the enbassy, French
enbassy directed me to him but again, I -- | don't

have an entirely clear nenory of it.

MR. CHRI STIE: How do you know t hat
any of these liaison officers got the information from
were experts?

DR TSESIS: Well, in all cases where
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| contacted an expert, a |iaison, they were always the

only legal liaison in the enbassy. Hence, | presune
that the government, in placing -- | presune that the
governnment, in placing a lawer -- the only |awer in

its enbassy, was placing sonmeone who was an expert in
t hat country's | aw

MR. CHRISTIE: That's a presunption
on your part?

DR. TSESIS: | presune that
governnments are conpetent and capabl e of determ ning
who is an expert, and decide -- determ ni ng whether or
not to place themin an enbassy, to give | egal advice.

MR CHRISTIE: And | take it that you
don't know what, if any, training, skill of ability any
of them m ght have had?

DR TSESIS: | presume that they've
all had | egal training adequate enough to nmake them
| awyers in their country.

MR FOTHERG LL: Un-huh. Did it ever
occur to you that countries would never officially
declare their own |aws to be offensive or
unconstitutional, to their official representatives?
Did that ever cross your m nd?

DR TSESIS: No, because | would

assune that if a court had found a | aw to be

StenoTran



© 00 N o o b~ w N P

N RN NN NN R R R R R R R R R R
g N W N P O © © N O 0o »h W N B O

3332

unconstitutional, the |iaison would be obligated to
tell if the statute was -- had been found to be
unconstitutional. And beyond that, | did a conparative
analysis, and didn't sinply |ook at the |laws, but also
conpared t hem

MR. CHRISTIE: You did a conparative
anal ysi s by what neans?

DR TSESIS: By |ooking at various
el enents of offences in various countries, and by
| ooki ng at international conventions, and anal yzi ng
t hem

MR. CHRISTIE: Well, how woul d you
study the el enents of offences of countries which do
not publish their |egal decisions in the English
| anguage, or a | anguage that you speak?

DR TSESIS: Wwell, | would get the
translation of that docunment. |If there -- if there was
no docurment in the English | anguage, then | was unabl e
to use it.

MR CHRISTIE Well, would that apply
to -- would it apply to countries, such as Brazil?

DR. TSESIS: | do not speak
Por t uguese.

MR. CHRISTIE: And do you speak

German, or Austrian?
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DR TSESIS: | -- Brazil -- | do not
speech German, but there are excellent translation
of -- of the German code, sonetinmes by the U N
Otentines, these laws are actually interpreted by
U.N., and can be found on-1line.

MR. CHRISTIE: Well, | just wondered
if you had read any Austrian cases, applying the
statutes in question, in the original text?

DR TSESIS: | have not.

MR CHRISTIE: And do you claim
expertise as well in Belgian | aw, as you seemin your
texts to do?

DR TSESIS: | amnot an expert in
Belgian law. | assunme that |lawers who are licenced in
Bel gium are experts in Belgian law, and | am not.

MR. CHRISTIE: And who did -- who did
you refer to in Bel gi unf?

DR TSESIS: As | said earlier, |
woul d have to | ook at nmy conputer because | don't have
a clear menory of it.

MR. CHRI STIE: And Cyprus, what |egal
texts and judgnents did you read in that respect?

DR TSESIS: There, | read no texts,
but used secondary works, two -- two very recent

articles. And there's just nention of that. There's
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no analysis of that -- of that statute.

MR. CHRISTIE: And where did you
acquire your expertise in German | aw?

DR TSESIS: | have no expertise in
German |law, but | do have a -- a broad research in
German law, as it pertains to hate speech.

MR CHRISTIE: Where does this broad
research cone fronf

DR TSESIS: Secondary sources,
primary sources, case |aw

MR. CHRI STIE: Wat secondary
sources?

DR TSESIS: Articles -- | believe --
again, you know, if -- this is sonmething that | could
take a | ook over the break. Possibly there's a
reproduction -- | would have to take a | ook. The
statutes are reproduced and discussed in a -- in a
variety of places.

MR. CHRISTIE: Well, | guess as a
| awyer, you recogni ze that statutes are only
significant when they are applied? Wuld you agree
wi th that?

DR TSESIS: No.

MR CHRISTIE: Well, isn't it

i mportant as a |l awer to know how these statutes are
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interpreted, and the application of it?

DR. TSESI'S: That depends -- you are
absolutely right, but it also depends on whether it's a
common | aw country, or whether it's a continental
systemthat's being used. If -- if it's a continental
system in fact, the statutes are nore inportant than
the interpretation. If it's a conmon | aw system of
course, the courts say what the lawis.

MR CHRISTIE: Are you an expert in
t he continental systen?

DR TSESIS: Again, it seens to ne
that the court has to determ ne whether |'m an expert.
But I have a -- | have studi ed conmparative | aw, and
part of ny training in conparative |aw was on the
continental system

MR. CHRISTIE: Were did you -- where
did you study the continental systenf

DR. TSESIS: In the Chicago-Kent
Col  ege of Law, as well as elsewhere. |[|'ve taught
about the continental systemin my classroom

MR. CHRISTIE: And where did you
| earn about it?

DR TSESIS: Froma broad anount of
sources, including in -- in teaching, for exanple,

Conflict of Laws, which is one of the courses that |'ve
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taught. |'ve looked -- | read cases froma variety of
countries, and did a conparative analysis of themwth
United -- United States decisions.

MR CHRISTIE: Well, |I'm speaking now
about the country called Gernmany, and your know edge of
the cases, and the application of the lawin Germany to
the cases. Wat did you study in that regard?

DR TSESIS: GCernmany, in particular
or -- CGerman law in particular, | -- | have not studied
German | aw beyond hate speech. Maybe |I've touched upon
German |law in other areas, but certainly ny depth of
study has particularly concerned hate speech.

MR CHRISTIE: Yes, well, you have
claimed to wite with sone authority on the subject of
the laws of the Weimar Republic, and you expressed
views about that. | suggest you have done that; is
t hat correct?

DR TSESIS: | have studied the | aws
of the Wei mar Republic extensively.

MR. CHRISTIE: And where did you
acquire any special training about thenf

DR. TSESIS: That's just a -- a
standard | egal historical analysis of being able to
| ook at books, and analyze them and read a |ot, and

try to fill in the gaps of ny know edge.
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MR CHRISTIE: Uh-huh. And we can
all read books. What books do you claimyou' ve read
t hat gi ve you sonme special know edge about the |aws of
t he Wei mar Republic, regardi ng hate speech?

DR. TSESIS: There are just so nany.

Ilt's -- it's --

MR CHRI STIE: Nanme one.

DR TSESIS: WIlliam Shirer. There's
a book about the laws of the Weimar -- WIIliam

Shirer's, "The Rise and Fall of the Third Reich", he
di scusses it. There's also a book concerning the
Weimar -- the laws of the Weimar Republic. There's a
speci fic book, an edited book, with a variety of
articles. There are articles on the --

MR CHRISTIE: What's the name of
t hat book?

DR TSESIS: | can't renenber the
speci fi c book.

MR CHRISTIE: Who's the author?

DR TSESIS: | can't renmenber that.
| see easily find it. There is no specific author.
It's a variety of authors. There's an editor.

MR CHRISTIE: Does it have a title?

DR, TSESIS: | presune, yes. | don't

remenber what it is, but | remenber clearly it has a
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title, yes.

MR. CHRISTIE: Wen was it published?

DR. TSESIS: | -- you know, | can't
remenber that specific detail. It's easy to find.
Research is an easy thing. You don't really need to
know t he specific book. You can, for exanple --

MR CHRISTIE: Excuse ne. | didn't
ask you anything in general about research. | asked
you a specific question.

THE CHAI RPERSON: Nei ther of us can
hear so --

DR TSESIS: Can we nove onto
sonet hing --

THE CHAI RPERSON: I f you finish
quickly, yes. And | wll be --

DR TSESIS: Yes. Very often in ny
research, | can't renmenber the -- the exact title.
Titles are |like poens, you have to have a line that you
can master and renenber. So the way to do now i s using
the library catal ogues, you just look up titles. And
|"'msure that if | put in the terns "laws, Wi nar
Republic", | can easily find that book again.

MR CHRISTIEE Well, if it's a book
that is authoritative, and you are seeking to qualify

yourself as an expert in the |aws of the Wi mar
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Republ i c regardi ng speech, | would think you m ght be
able to renenber the nane, w thout going through a
cat al ogue search

DR TSESIS: I'm-- |I'munable to
remenber all the books that |'ve ever read and the
titles of all of them But | can tell youif I can --

MR CHRI STI E: Excuse ne. | didn't

ask you about all the books you ever read. | asked you

specifically about one that enables you to be a
qual i fied expert on the aws of the Wi mar Republic
respecting speech, and so far |I've heard WIIliam
Shirer's "Rise And Fall of the Third Reich", and one
ot her book.

DR. TSESIS: Wll, basically, you
haven't let me conplete the answer. | nean, |'ve --

MR CHRISTIE: Well, I'm-- |I'"m not
interested in all the books you've ever read.

DR TSESIS: Again, | -- | just
cannot conplete the -- the --

MR CHRISTIE: Go ahead. o ahead.

DR. TSESIS: The question is, what
have | read about the |aws of the Wi mar Republic and
|'ve been unable to --

MR CHRISTIE: That's not the

guesti on.
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THE CHAI RPERSON: Yes, it was the
guesti on.

MR CHRISTIE: No, the question was
what was the nane of this book that you claim--

THE CHAI RPERSON: That one, he
answered he couldn't renmenber. But then you al so asked
hi m what ot her books he's used.

MR CHRISTIEE No, | said | would
assune that if there was one book that you relied on,
you woul d be able to renenber the name.

DR, TSESIS: | did not only rely on
one book. | never rely on one book in ny research. |
think that that's -- that's shoddy research. |If
that's --

MR. CHRI STIE: How many books did you
rely on to be an expert -- claimexpertise in the | aws
of the Weimar Republic?

DR TSESIS: | don't count the numnber
of books that | -- that | read. |I'mnot really sure of
t he answer to that question.

MR CHRISTIE: Can you --

DR TSESIS: [|'ve also read an
extensive anmount of articles on that point.

MR CHRISTIE: Can you refer ne to

any article that you recall, that stands out in your
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menory, as enabling you to understand, and be an
expert, in the laws of the Wi nmar Republic, any book or
any article?

DR, TSESIS: We'll 1've just referred
you to -- referred to a couple there. There are a
nunber of articles about --

MR CHRISTIE: Well, one actually.

DR TSESIS: There are a nunber of

-- of articles related to Streicher -- Julius
Streicher, that deal specifically about speech in the
Wei mar Republic as well. There are books that deal
wth --

MR CHRISTIE: M question is about
the laws of the Weimar Republic.

THE CHAI RPERSON:  Wel |, you know
what? You have to stop interrupting, M. Christie. |
know you -- it's cross-exam nation, but | can't hear
two people speak the sane tine. Let himcone to a
pause. You asked a question, let himanswer it. |If
you think he's being unresponsive, tell me that, but
let himfinish. | can't stand this. Go ahead, finish
your answer.

DR TSESIS: There's -- there's a
book by Marr that deals extensively with laws in the

Wei mar Republic, in the rise of -- of Nazis as well,
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cal | ed "Rehearsal to Destruction". There are --
virtually every book that deals with the rise of Nazis
has somet hi ng about the Weimar Republic in it. The
question is sinply the analyzing to -- to find, you
know, the -- the discussion of |aws.

MR CHRISTIE: You referred to the
Federal Communi cations Law Journal as a relatively
obscure journal ?

DR TSESIS: That's right.

MR CHRISTIE: And where is the
Howar d Law Journal published?

DR. TSESIS: It's published at the --
by the Howard University Law School

MR CHRISTIE: Were is that?

DR, TSESIS: That is in Washi ngton,

MR CHRISTIE: Yes, and just -- just
how many copi es of the Howard Law Journal are
publ i shed, in any given issue?

DR TSESIS: | do not know what the
print run is.

MR CHRISTIE: Do you know the size
of the academ c institution called the Howard Law
Journal? 1Is it associated with a particular |aw

school ?
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DR TSESIS: Yes, it's Howard
Uni versity, which has a | aw school to it.

MR. CHRISTIE: Yes, and how big is
the Faculty of Law in Howard Law University -- or
Howar d Uni versity?

DR TSESIS: | don't know the nunber
of people there. | know a nunmber of -- | know a nunber
of professors who work there, but not the nunber of
schol ars that actually -- who are full-tinme faculty
t here.

MR CHRISTIE: So you claimexpertise
in the interpretation of Section 13(1)7?

DR TSESIS: No, |I'mnot a Canadi an
constitutional |aw scholar. 1'mnot a --

THE CHAI RPERSON:  Yes, and agai n,
there's a couple things -- let's be clear again what
was said, as the expertise that's been put forth:

"Expert legal historian to
address the | ong-term harnful
effects of hate speech; neasures
to conbat the long termeffects
of hate speech; to apply this
anal ysis to the context of the

I nt er net”

-- in the formof a program
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but --
"to provide a conparative | aw
perspective on the issue".
MR. CHRISTIE: So what | heard you
say last was, I'mnot a Canadi an constitutional |aw

expert; is that correct?

DR TSESIS: [|I'mnot a lawer in
Canada, yes.

MR. CHRI STIE: Wuld you agree that
you have no particul ar expertise in Canadi an
constitutional |aw?

DR. TSESIS: | have sone experti se,
but not at the level of a | awer, no.

MR. CHRI STIE: And when you speak of
conmparative | aw, what do you nean?

DR. TSESIS: An analysis of various
countries, and either a descriptive conparison of
| ooki ng at what elements are present and what el ements
are not, inthe -- in a variety of offences, or a
normative analysis -- that is to say, taking a | ook at
a particular |aw of one country and the | aw of another
country, and then having sone jurisprudential outcone
of saying which is better and which is worse, and the
reason for saying that.

MR CHRISTIE: And to do that, don't
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you have to understand and know the | aw of the country
you are compari ng?

DR TSESIS: That -- that's true, but
you don't need to -- not at the level of expertise of
a -- a lawer of every single country.

MR CHRISTIE: So that's your opinion
as to how you can nmake a conparison w thout any expert
know edge of the |aw of --

DR TSESIS: | don't think that
opinion is the right word. That's the way -- in United
States | aw school s, when you teach conparative |aw, you
don't have to be licenced in every single country that
you teach about. You sinply have to know conparative
| aw.

MR CHRISTIEE Well, don't you have
to understand and know the | aw of the country you are
conmparing, to be able to make an adequate conparison?

DR, TSESIS: That's absolutely right.

MR CHRISTIEE Wll, to know and
understand the |aw of any country, | suggest, requires
expertise in the |l aw of every country, doesn't it?

DR TSESIS: That's not the way it's
interpreted in Anerican | aw school s.

MR CHRISTIEE | see. Are you

endowed wi th any special know edge of the operation of
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the Internet, by neans of any special training?

DR TSESIS: Well, personal research
extensi ve study and teaching.

MR CHRI STIE: Personal research
what does that nean?

DR TSESIS: That neans reading,
speaki ng to peopl e, asking them questions, |ooking
at -- looking at articles, and naking an eval uati on of
how t he syst em works.

MR. CHRISTIE: Do you have any
special training or study in respect to the Internet
and how it works?

DR TSESIS: 1've studied the
Internet and how it works very extensively from-- in
speci al i zed books, yes.

MR. CHRI STIE: Reading specialized
books? Have you taken any special training in the
operation of the Internet?

DR TSESIS: | have never -- |'ve
never been trained in the Internet but -- well | have
been trained on the Internet, but never on the software
applications of it. But you know, |I'mqualified enough
that a | aw school has asked ne to teach the course.

MR. CHRISTIE: Do you teach the

course froma text book?
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DR TSESIS: | do, yes.

MR CHRISTIE: W wote the text
book?

DR TSESIS: A woman by the name of
Belia. There are several authors, but Belia is one of
t he authors, David Post is another. There --

MR. CHRISTIE: | understand you teach
about three hours a week; is that correct?

DR TSESIS: That's right, yes.

MR CHRISTIE: Yes. And of those
three hours, one deals with the subject of the
I nternet, correct?

DR TSESIS: Ch, no, no, no. The --
three hours of the Internet, of cyberspace |aw.

MR CHRISTIE: Fromthe text book?

DR TSESIS: Well, fromthe text
book, an extensive -- each class takes about five to
si X hours of preparation, so it's the text book
secondary sources, |looking at a variety of cases,
trying to go to Internet sites that relate and explain
the Internet as well.

| don't only teach out of a textbook.
Nowadays, they are smart -- what they call smart podia.
So in fact, |'mable to show the students the |Internet,

and the workings of the Internet on the screen right
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behind me. But primarily, it is out of a case book,
and the case with their secondary sources as well as
primary sources.
MR. CHRISTIE: On Tuesdays, between
2: 00 and 3:15, you teach cyber law, is that correct?
DR TSESIS: And Thursday as well.
MR CHRISTIE: And Thursday as well.

That -- that's an hour on Tuesday and an hour on
Thur sday?
DR TSESIS: No, it's an -- it's
an -- that's right, yes. It runs -- so two-and-a-half,

yes, from2:00 p.m till 3:15 p.m, both on Tuesday and

Thur sday.
MR. CHRI STIE: Tuesday and Thursday?
DR TSESIS: That's right, yes.
MR CHRISTIE: So two hours a week?
DR TSESIS: Two-and-a-half hours a
week, vyes.
MR CHRISTIEE I'msorry. And this

expertise as a legal historian, does that expertise as

a legal historical extend outside of the United States?
DR, TSESIS: 1've certainly witten

about, and spoken about -- at faculty -- at faculty

wor kshops, about legal history in the U S. and in other

countri es.
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MR. CHRISTIE: Well, what special
skill training or experience do you have about the
| egal system outside the United States?

DR TSESIS: |'ve researched

extensively, gotten feedback fromvarious faculty

menbers, spoken to various faculty nmenbers on -- on it,
but | have not -- if what you nean -- and | think, what
you nean is, have | taken a class init? | have not

taken a class init.

MR. CHRI STIE: Have you ever studied
| aw outside of the United States? By that, | nean have
you gone to any of the countries you claimto know
about, and studied their law in any university of any
of those countries?

DR TSESIS: No, | have not.

MR CHRISTIEE And it's clainmed that
you, as a legal historian, are conpetent to address the
| ong-term harnful effects of hate speech. Does that
apply to -- or are you seeking to express opinions
about the long-termharnful effects of hate speech
outside the United States?

DR TSESIS: Yes, in both U S. and
outside the United States.

MR. CHRI STIE: Wen have you had any

experience of even -- were you born in the United
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St at es?
DR TSESIS: No, | was not.
MR. CHRI STIE: Were were you born?
DR TSESIS: | was born in the Soviet
Uni on.
MR CHRISTIE: | see. And when were
you born?
MR VIGNA: ojection on the --
rel evance on the -- on this point?

MR CHRISTIEE Well, what's wong
with that? Nothing prejudicial about being born in the
Sovi et Uni on.

THE CHAI RPERSON: | don't know what
the relevance is, and | don't know what's prejudicial.
| can see a gentleman here. He |ooks roughly, | guess,
about ny age, but | don't know. Maybe a bit younger.

DR TSESIS: Should | answer the
guesti on?

THE CHAI RPERSON. Go ahead, if it
doesn't bother you.

DR TSESIS: 1967.

THE CHAIRPERSON: A little bit
younger .

MR. CHRISTIE: (kay, so you were born

in 1967 in the Soviet Union. Your elenentary school
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education, | suppose, would have been in the Soviet
Uni on?

DR TSESIS: No, | -- 1 went to the
first grade in the Soviet Union, and then by the second
grade, | went to the United States.

MR CHRISTIE: So you emigrated from
the Soviet Union to the United States when?

DR TSESIS: 1974.

MR CHRISTIE: In '74? Ckay, SO
ot her than those two countries, have you |lived anywhere
el se in the world?

DR TSESIS: That's a very difficult
question to answer. | would have to tell you, in
periods of tine. Yes, | livedin Italy, but for a
brief period of tine.

MR CHRISTIE: \Vat's brief?

DR TSESIS: Two -- two nonths.
So --

MR CHRISTIE: Onh, that's brief.

DR TSESIS: So I don't know what --
that's the longest that I've lived in another -- let ne

just quickly think. Yes, that's the |Iongest |I've |ived
i n anot her country.
MR CHRISTIEE Okay, I"'mjust trying

t o understand how you can cl ai mexpertise on the

StenoTran



© 00 N o o b~ w N P

N RN NN NN R R R R R R R R R R
g N W N P O © O N O O »h W N B O

3352

| ong-term harnful effects of hate speech in our
countries, without either ever living in any other
country, other than the Soviet Union, or going to any
of those countries to study their social climte. Can
you explain that to nme?

DR TSESIS: | -- 1 can try. One
could certainly be an expert in legal history by doing
a sort of travel ogue, that are saying. That is, in
ot her words you travel and you can describe places, and
that's an excellent way of doing history. You can
descri be places better, you can see them But it's
certainly not essential. |1've never seen a historian
who said that you have to travel to a country in order
to be able to discuss that country's history.

So it is a very inportant
net hodol ogi cal nmethod to go to the country, and to see
its people, to study it and to cone back and then
di scuss its history. But it's clearly not essential in
the -- in the -- neither history nor |egal history
conmuni ty.

MR. CHRISTIE: Well, is that your
opi ni on about the origin of |egal history expertise?
O what is that your opinion of?

DR. TSESIS: It's ny opinion, because

| " ve never seen any historian in -- discuss nethodol ogy
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of history, and say that one has to go to the country
where -- that one is discussing froma historica
perspective. So | presune that -- that neans that it's
never considered to be an applicable need that one has
to do, to travel to another country, to discuss that
country.

MR CHRISTIE: Well, | heard that
they were trying to qualify you on the long-term
harnful effects of hate speech. Do you have any
training in psychol ogy?

DR TSESIS: No.

MR CHRISTIE: Any training in
soci ol ogy?

DR TSESIS: No.

MR CHRISTIE: Any training in
politics, political science?

DR TSESIS: No. |If I may just ask
you to clarify the question. Do you nean cl asses?
Have | taken classes? |Is that what you --

MR. CHRISTIE: kay, I'Il -- 1"l
clarify what | nean. You take any degree in political
science, which | take is an academ c -- you acknow edge
you coul d take?

DR TSESIS: Yes. No, | have no

degree in political science.
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MR. CHRISTIE: Yes. The study of the
political systens of various countries. Have you done
anything in that regard, in any --

DR TSESIS: Very extensively,

t hroughout a variety of different studies, yes.

MR CHRISTIEE | see. Well, when
does any of your academ c study refer to the study of
the political systens of different countries?

DR TSESIS: Well, I"'mnot a
political scientist by any means. So ny use of

politics is in fact, to explain the nature of |aw

l"'m-- I'"mnot a pure political scientist.
MR. CHRISTIE: Well, |ooking at your
education, | don't see any reference to political

sci ence anywhere. That's correct, is it?

DR. TSESIS: That's right, yes

MR. CHRISTIE: Yes? So how do you
acqui re any know edge of the political systens of any
ot her countries, other than the one you live in?

DR TSESIS: Well, the way that
academ cs typically acquire know edge after they are
done with their schooling, if there is -- that they
study a breadth of subjects that they never took
classes on. And then, as they learn them-- and they

learn themin depth, if they have done a good job, they
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| ook at both sides of the issue, and they -- they cone
to some sort of determ nation. They -- they have a
thesis, they examne it through a variety -- a variety
of studies, but they -- they often wite and subjects
that are beyond their dissertation. |In fact, they are
expected to do so.

MR CHRISTIE: M question was, when
have you ever done any study on the political systens
of any country, other than the one you live in? Can
you answer that?

DR TSESIS: | think -- ny earliest
recol l ection of doing studies on the political system
other than the one that | lived in was in high school,
on Samari a.

MR. CHRISTIE: On Sanaria?

DR TSESIS: And then since then,
| " ve been doing studies on political systenms, both in
contenporary and in ancient tinmes. | studied political
systens in ancient G eece, Rone, throughout ny
under graduate studies, and | studi ed contenporary
systens, both as -- you know, as part of what | was
witing. But |I've never -- | can't say that I'm an
expert on political science.

MR CHRISTIEE Okay. | don't think

we're too concerned about the political systens of
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Samaria or Greece or Rone. But the contenporary
systens of any country, | don't see you witing about
that in any of your presentations, or in any article
you've ever witten.

|'s there anything in any of the
articles you' ve ever witten, that indicates study of
the political system of any other country, other than
the United States?

DR TSESIS: Yes, if -- in studying
the -- just to -- in studying hate speech for instance,
| studied elenments of the German political system |
studi ed el ements of the Mauritanian system But not
bei ng an expert, | can't say that I had -- | was never
studying themfor the political science aspect at all.

MR. CHRISTIE: Well, how can you
conment on, or have expertise in, the long-term
hateful -- hateful effect of hate speech, in any
political system outside the one you live in, if

you' ve never had any expertise in those systens?

DR. TSESIS: Wll, | can have a --
have an -- a deeply educated eval uati on about the
effect -- the harnful -- long-termharnful effects of

hat e speech, as they apply to political systens and as
they -- and -- and in other ways.

MR. CHRISTIE: A deeply educated
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eval uati on? Were do you get that fronf

DR. TSESIS: Fromyears of study.

MR. CHRISTIE: Yes. Well, what study
have you done of the political systemof say, Italy,

t oday?

DR. TSESIS: The normal political
system the functioning of the prime mnister's office
and the presidency, and the nulti-party system 1|'ve
never studied Italy for that purpose.

MR. CHRI STIE: Have you done any
study on the harnful or long-termor short-termor
ot herwi se, effects of hate speech in Canada?

DR TSESIS: Yes.

MR. CHRI STIE: Wat have you studied

to do -- to acquire know edge in that, for instance?
DR TSESIS: |'ve read books, |'ve
read articles, |I've read Canadi an juri sprudence,
Mugesera di scusses the Canadi an system and is -- as
wel|l as Keegstra. |'ve read newspapers about it.
MR. CHRISTIE: Well, | guess just

about anybody who is a |lawer could read Migesera and
Keegstra, right?

DR. TSESIS: They can read it, but
ny -- their -- ny ability, which is unusual, is that |

have a breadth of know edge, so | can put it into
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perspective, and | can use it for conparative anal ysis.

MR. CHRI STIE: Unh-huh. Well, what
books and articles have you read that qualifies you to
express opinions on the long-termharnful effects of
hate speech in Canada?

DR TSESIS: Just to name a coupl e,
there's a -- there's a great book. It's put out fairly
recently, about contenporary anti-Semtism in which
former Prime Mnister Milroney has a chapter, that
di scusses the Canadi an perspective, and -- and hate
speech, particularly in Canadian life as well.

MR CHRISTIE: What's the nanme of
t hat book?

DR TSESIS: | think it's called
"Cont enmporary Anti-Semtisni.

MR CHRISTIE: Were is that
publ i shed?

DR, TSESIS: That's University of
Toronto Press.

MR. CHRISTIE: | see. And you read
t hat book, eh?

DR TSESIS: Yes.

MR. CHRISTIE: You never had
citations for it anywhere?

DR TSESI S: No, | -- | have never
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cited it innmy work. | -- the only way to wite is,
you have to read a |lot nore than you wite about.

MR. CHRISTIE: Uh-huh. Well, | take
it that you then regard Professor -- not Professor --
ex-Prime Mnister Miulroney as sone authoritative
sour ce?

DR, TSESIS: Wll, the faculty of the
Uni versity of Toronto invited himto give a speech so
there were a variety -- it's not only Milroney, |
should -- | should clarify. He's an author, one of the
aut hors anongst a variety of authors of this book.

MR. CHRISTIE: Can you renenber any
ot hers, nore authoritative perhaps?

DR TSESIS: | can't renmenber their
speci fic names right off the --

MR CHRISTIE: And the long-term
harnful effects of hate speech in any other country
than the United States, | suggest, would basically rest
upon newspaper articles, books and articles that are
avai l abl e to anybody in the country you are speaking
about; isn't that right?

DR. TSESIS: That's true, but that's

al ways the case with research. | do -- it's always a
case that anybody could read the material. The
guestion is, do you -- you know, the depth that you
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read it in, the extent to which you analyze it, the
extent to which you look at it carefully. And also,
| ooki ng at both sides, and meking sure you get an
obj ective perspecti ve.

MR CHRISTIE: Well, of course, that
can be done by anyone with a reasonable mnd, right?

DR. TSESIS: |'msure that any person
with a reasonabl e m nd, whether educated or uneducat ed,
is capable of witing books, but very few do.

MR. CHRI STIE: Uh-huh. Wuld you say
t hat what qualifies you on this subject is that you are
opi nionated on it?

DR TSESIS: No.

MR CHRISTIE: No? Wen it cones to
t he ot her subjects you are supposed to be qualified in,
neasures to conbat the long-termharnful effects of
hat e speech, have you ever argued a hate speech case
yoursel f?

DR TSESIS: As an attorney?

MR CHRISTIE: | can't inagine any
ot her way, but if you have in any way, just explain to
me how you have.

DR TSESIS: | have -- | have not,
no.

MR CHRISTIE: No? Have you ever
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argued for free speech in any of your articles?

DR TSESIS: Yes, |'ve discussed free
speech extensively in nunmerous articles.

MR. CHRI STIE: Excuse ne, ny question
was argued for free speech, not discussed free speech,
but argued for it?

DR. TSESIS: Do you nean, have
advocated for free speech?

MR CHRI STIE  Yes.

DR TSESIS: Yes, | have advocated
for free speech, | think, in every -- I'mnot -- in
many articl es.

MR. CHRISTIE: kay. Wuld you agree
with me that in order to have sonme conpetence to
express the value of neasures to conbat the |ong-term
harnful effects of hate speech, you would have to be
abl e to nmeasure, through sonme psychol ogi cal testing,
the long-term harnful effects?

DR TSESIS: That woul d be one
nmet hod. That would not be the only one.

MR. CHRISTIE: Well, is there any
expert nethod that you claimthat you have, that nobody
el se could acquire by just thinking about it?

DR TSESIS: \Whether I'm an expert,

in my opinion, is sonmething the court is going to have

StenoTran



© 00 N o o b~ w N P

N NN N NN R R R R R R R R R R
g N W N P O © © N O 0o »h W N B O

3362

to decide. | have --
MR CHRISTIE: |'maware of that.
DR. TSESIS: | have --
MR CHRISTIEE -- so is the court.

My question is, what expertise do you claim that no
one el se could acquire by just thinking about it, to
nmeasure the long-termharnful effects of hate speech?

DR. TSESIS: | have witten
extensively on hate speech. 1've given faculty --
nunmerous faculty presentations about hate speech. 1've
gotten feedback fromfaculty nmenbers in a-- in a
variety of |aw schools on hate speech, and | have
witten a book on hate speech

MR CHRISTIEE Wll, what -- what
does that nean, in ternms of any special expertise, to
identify the long-termharnful effects of hate speech?
It indicates you ve expressed your opinion on it a
nunber of times, correct?

DR. TSESIS: | have -- | have tried

to express an educated opinion, rather than sonething

that's -- that's visceral

MR CHRISTIEE Well, I'mnot saying
you' ve -- haven't done that. |'mnot saying you
haven't been sincere. |[|'ve asking you to explain how

you have any special expertise, nore than could be
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acqui red by sonmeone just thinking about it, in the
| ong-term harnful effects of hate speech?

DR TSESIS: |It's very unusual for a
person to have witten articles about hate speech.
have article -- | have several articles on hate speech,
and | have a book, and |'ve taught about hate speech
extensively. | should -- | should nention, and |'ve
gotten feedback fromfaculty. Al those things put ne
into a -- into an unusual category in the -- in the
popul ati on.

MR CHRISTIEE Oh, | agree you're in
an unusual category, but the only thing you' ve said so
far, is that that's because you have an opinion on it.

DR TSESIS: | have an extensive
study on it, about which I've witten, and have
formul ated an opinion on it, yes.

MR. CHRISTIE: Well, your study,
that's what | would like to inquire into. What study
have been done of the long-termharnful effects of hate
speech?

DR TSESIS: |[|'ve |ooked at the
cultural effects of it, that is to say, howit's
affected particular nations, and the various raci st
practices in a country. And |I've also studied the

psychol ogi cal and sociological literature on it, and
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|'ve al so | ooked at court decisions, to see what courts

have said about the long-termeffects of hate speech.

MR CHRISTIE: Well,

are you

conmpetent to comrent on cultural effects and causes in

ot her countries?
DR. TSESIS: | have c
t hem | have --

MR CHRISTIE | agre

omment ed on

e. You have.

|"ve read your conments. But |'m asking you what

speci al know edge do you have of the cultural effects

in other cultures, and their causes, fromany training

or experience or special know edge?

DR TSESIS: | guess, I'mnot really
even clear how to answer that question. 1In college --

MR. CHRISTIE: Okay, I'll break it
down then, because | don't want it m sunderstood. |It's

cl ear you have no special training in the cultura

effects of other cultures, right?
DR TSESI S: | have n
cl asses on cultural effects, no.

MR CHRISTIE: No. Yo

ot taken any

u've never

visited any of the other cultures, other than the

Soviet Union and the United States. Wuld you agree?

DR TSESI S: | have v

i sited other

countries except the Soviet Union and the United
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St at es.

MR CHRI STIE: Pardon?

DR TSESIS: | have visited other
countries except the Soviet Union and the United
St at es.

MR. CHRISTIE: And we have that you
were two nonths in Italy. Were else have you visited?
DR TSESIS: Austria.

MR CHRISTIE: How long were you in

Austri a?

DR TSESIS: One week in Austria.

MR. CHRISTIE: One week? Anywhere
el se?

DR TSESIS: |Israel

MR. CHRISTIE: How |long were you in
| srael ?

DR TSESIS: One week.

MR. CHRISTIE: One week?

DR TSESI'S: Mexico, Canada.

MR. CHRI STIE: Mexico, how |l ong were

you in Mexico?

DR TSESIS: A variety of different
visits, for short periods of tine.

MR CHRISTIE: Holidays, right?

DR. TSESIS: Holidays, or going to

StenoTran



© 00 N o o b~ w N P

N RN NN NN R R R R R R R R R R
g N W N P O © O N O 0o »h W N B O

3366

get sone food across the border. Yes, they have
cheaper neat.

MR CHRISTIE: Ckay. Anything else?
Canada, how | ong have you spent in Canada?

DR. TSESIS: Short periods of tine.

MR CHRISTIE: How -- what's the
| ongest period of tinme?

DR. TSESIS: It goes back a nunber of
years, maybe 15, 17 years. Probably three days or so.

MR. CHRISTIE: Okay. Well, surely
you wouldn't claim from any of those experiences, any
speci al or expert cultural know edge, fromthose
experiences, correct?

DR. TSESIS: No, not from ny

travel i ng.

3

CHRI STIE:  No.

3

TSESIS: | would get sone
cul tural input --

MR CHRISTIE: Yes, well we -- |
think --

DR TSESIS: -- but it came -- a lot
nore from book.

MR. CHRISTIE: Yes, all right. [I'm
j ust wondering whether you really claimthat, as sone

source of expertise. But no, you don't, do you?
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DR TSESIS: Not frommy brief
visits. | get sone idea, but certainly not experti se,
no.

MR. CHRISTIE: kay, now, if you are
going to comrent on the cultural effects that relate to
the long-termharnful effects of hate speech, how do
you acquire that know edge of cultural effects?

It's --

DR TSESIS: By culture --

MR. CHRISTIE: Go ahead.

DR TSESIS: Ckay, by -- by anal yzing
what happened in a particular culture after a hate
speech, and seeing its use and pronul gation of it.

MR CHRI STIE: Anal yzi ng what
happened after hate speech. And how do you do that?

DR. TSESIS: You see what people say
about the speech. |In other words, you |look at -- you
see, you take a | ook at sonething that is hate speech
then you -- you take a | ook at who used it, and how
people said it affected them

MR CHRISTIEE Yes. So you're
basically relying on what other people told you about
their reaction to hate speech in different cultures,
right?

DR TSESIS: No, no.
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MR. CHRISTIE: Well, can you tell ne
what ot her nmeasure of the long-term harnful effects of
hat e speech you rely on, as sone sort of expert?

DR, TSESIS: Well, I'll just give you
one exanple. For exanple, Hoess, HOE-S S, who was
the Auschwitz canp director, says that he was very

i nfl uenced by teachings of Julius Streicher and

Rosenberg. Those are -- that's just one exanple, the
nullification -- that's an exanple in Germany. So
there -- it isn't that |1've interviewed sonmeone, it's

just that Hoess hinself said the effect that hate
speech had on him and how rmuch it influenced himto be
an -- a guard at the -- at the -- the head of

Auschwitz. If you look at the nullification --

MR CHRISTIE: Excuse nme. Can | ask
you sonet hing about that -- that statement? | doubt
very much you ever spoke to hinf

DR TSESIS: |, of course, never
spoke to him | saw what -- | analyzed what he said.

MR. CHRI STIE: Were did you get
t hat ?

DR TSESIS: That's in Gordon
Al'l port's book on prejudice.

MR. CHRISTIE: And where did he get

t hat ?
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DR TSESIS: | do not know.

MR CHRISTIE: So you're relying on
sonmebody el se's book about what sonebody else is
al l eged to have said, the source of which you don't
know, correct?

DR. TSESIS: | do ny best to trace
down primary sources. |In that instance, | don't
remenber studying that particular primary source.
There are many ot her exanples, but that's just --

MR. CHRISTIE: Well, it's an exanple
t hat you chose, correct?

DR TSESIS: Yes.

MR CHRISTIEE | see. So can you
think of a better one, whereby you can tell us that
you' re an expert in the long-termcultural effects --
or harnful effects -- | take it it nust be on cul ture,
right? The harnful effects would have to be on
culture, wouldn't it?

DR TSESIS: Well, culture is such a
broad term

MR. CHRISTIE: kay, we won't use
that termthen. You used it with --

DR TSESIS: W can. |'mjust --

MR CHRISTIE: -- the "cultural

effect”, so | thought we could use it but --

StenoTran



© 00 N o o B~ w N P

N NN N NN R R R R R R R R R R
g N W N P O © O N O 0o »h W N B O

3370

DR TSESIS: That -- that's fine,
sure.

MR CHRISTIE: Okay. Now cultural
effects, did you acquire any special know edge,
greater than a person who lives in that culture m ght
have, fromliving there?

DR TSESIS: Your Honour, | haven't
answered the first question. Now, he's noved onto
another one. My | answer it?

MR CHRISTIE: Go ahead. Go ahead,
say whatever you like.

DR TSESIS: The -- the question that
| -- 1 heard you ask is, were there other exanples?
There are so many. And I'Il just provide one. The
nullification crisis in the United States is another
one in which there were -- there was teaching about
pro-slavery thought, dehumani zing bl acks, that then | ed
to civil war, and statenents by -- for exanple, the
South Carolina declaration |eading the Union about --
that it was supporting slavery. So just to answer your
qguestion about, are there other exanples.

MR. CHRISTIE: Okay. Now, you chose
t hat exanple to denonstrate how you woul d have expert
know edge in the culture, and cultural effects of

speech, right?
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DR, TSESIS: | used that exanple to
show how -- you know, if you relate it to your question
of how coul d you use other people -- what other people
said in order to determ ne whether or not speech, in
fact, had an effect on the culture.

MR. CHRISTIE: Unh-huh. And | take it
you're -- you're claimng that, because you have read
what was said by sonebody at that tinme, which was what,
1860 sonet hi ng?

DR TSESIS: The -- succession,
successi on was 1860. 1860, yeah.

MR CHRISTIE: Uh-huh, and that's
North Carolina?

3

TSESI'S: South Carolina.

3

CHRI STIE: South Carolina? Where
was Fort Sunter?

DR TSESIS: Fort Sunter was South
Car ol i na.

MR CHRISTIEE | see. | see. And so
you claimthat fromreading a docunent that existed at
that tine, that enables you to give an expert opinion
as to the cultural effects of that speech?

DR TSESIS: No, | wouldn't make such
a superficial statement. M point is that by reading a

variety of conmments, analyzing nunerous situations, of
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whi ch those are two exanples, | was able to fornul ate
what | think is an accurate understanding of the effect
of harnful speech on social novenents.

MR CHRISTIE: Okay. Well, ny
guestion was in relation to the speeches or statenents
made in any culture, and their so-called cultural or
harnful effects, wouldn't you agree that anyone who
lives in that culture is just as conpetent as you to be
aware of and deci de the question, using compn sense?

DR TSESIS: No.

MR. CHRISTIE: You say that, as a
result of whatever know edge you have, you're nore
conpetent to express an opinion on cultural effects and
| ong-term harnful effects, than a person who lives in
t hat cul ture?

DR TSESIS: | did not say that.

MR CHRISTIEE Well, I'masking you
if that's what you nean.

DR TSESIS: No, | did not nean that.

MR. CHRISTIE: Al right.

DR TSESIS: | didn't mean that |
have better know edge than everyone in that culture --

MR CHRISTIE: Well, how about --

DR TSESIS: -- but | have better

know edge t han sonme people in that culture.
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MR CHRISTIEE Well, that's no doubt
true in any culture, right, generally?

DR. TSESIS: Wll, your -- the
formul ati on of you question was, do | have better --
know edge than a person living in that culture, and is
every person --

MR CHRISTIE: Yes, a normm
rationale person living in a culture is just --

DR TSESIS: You --

MR CHRISTIE: -- is just -- is nore
conmpetent, in fact, than you, using conmopn sense to
observe and see any cultural effects in that culture --

DR. TSESIS: | have --

MR. CHRISTIE: -- fromany skill,
training or ability you have.

DR. TSESIS: | have no idea whom you
are speaking about. | cannot --

MR CHRISTIEE Al right, let's try
it again.

DR TSESIS: -- just call -- you're
t al ki ng about an abstract person. Are you talKking
about an expert on that country, are you tal king about
an uneducated person w thout an el enmentary schoo
degree? | -- honestly, | cannot answer that question,

because the question is formulated in a way that seens
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to indicate everyone in the culture.

And yes, there are sone people who
clearly will have better expertise, and I will have an
expertise that many people will not have. | presune
t hat a physicist who has never studied the cultural
effect on hate speech, even if he's the |eading
physicist in the country, will likely not have the sane
know edge about the cultural effects. On the other
hand, soneone el se mght. You know, I'm --

MR CHRISTIE: But you don't have any
special training, skill or ability, derived from any
training or any experience in the culture of other
countries, do you?

DR TSESIS: | -- | have studied
extensively the effects of hate speech in a variety of
countries, and witten about them and taught them

MR. CHRI STIE: Wat study? What do
you -- what do you include in that study?

DR. TSESIS: Books, secondary
sources --

MR, CHRI STIE: Newspapers?

DR, TSESIS: -- primary sources,

di scussions with other faculty nenbers, discussions
with students.

MR CHRISTIE: Are these students who
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live in the culture that you are commenting on or not?

DR TSESIS: No, at |east not that
| m awar e of .

MR. CHRI STIE: Have you di scussed
anyt hi ng about Canadi an culture with anybody that you
regard as authoritative?

DR TSESIS: | have discussed
Canadi an culture with a variety of people throughout
the course of ny life.

MR CHRISTIE: Your curriculumvitae
clainms that you' re an expert wi tness for the Departnent
of Justice, 2006 to the present?

DR. TSESIS: |I'ma witness called by
t he Canadi an Departnent of Justice, yes.

MR. CHRISTIE: D d you prepare this
curriculumvitae?

DR TSESIS: | did, yes.

MR. CHRISTIE: Yes? Wll, on page 5,
it refers to you as:

"Expert w tness, Departnent of
Justice Canada, 2006 to the
present, providing expert
witten and oral testinony
concerning Internet hate

speech".
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Did you wite those words?

DR TSESIS: Yes, | did.

MR. CHRI STIE: Wen were you ever
qualified as an expert in Canada on that subject, by
any court or Tribunal ?

DR TSESIS: | didn't say that | had
by court. | said that | -- that | was asked to be an
expert wi tness by the Canadi an Departnment of Justice.

MR. CHRISTIE: Doesn't say that you
were asked to. It says you were providing expert
witten and oral testinony.

DR TSESIS: And | did, and I am

MR CHRISTIEE Oh. So the only case
in which you claimthat you are an expert witness is
this one?

DR. TSESIS: The -- the only case
where | am stating that | have provi ded expert
testinmony is in this one.

MR CHRISTIEE | see. So you've
never testified in any court of lawin the United
States, on your sociol ogical, psychol ogical, cultural
opi ni ons, correct?

DR TSESIS: | have -- | have not
testified as an expert in other courts, no.

MR CHRI STI E: In the United States?
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DR TSESIS: In the United States or
el sewhere.

MR. CHRI STIE: Notw thstanding all
your articles and your opinions in them you've never
been qualified as an expert in any court in the United
States on any subject?

DR TSESIS: No, | have not.

MR CHRISTIEE Al right. And in
Canada | i kew se?

DR, TSESIS: That's true, yes.

MR CHRISTIE: Uh-huh. Are there
courses of study in legal history?

DR. TSESIS: It depends on the | aw
school. Some | aw schools have them Usually they
don"t. Well, | can't say usually. | don't know
whether it's nore than 50 percent or not. They're --
they tend to be unusual still.

MR. CHRI STIE: There are degree
prograns and post-graduate programnms in |egal history?

DR TSESIS: No, there are -- there
are Ph.D.s who are experts -- there are some experts in
| egal history, who go through history departnments. But
the -- but the normis, legal historians are
| egal | y-trai ned acadeni cs.

MR CHRISTIE: Did | ask you about
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norms? O did | ask you whether there was degree

prograns and post-graduate prograns called "l egal

hi story"?
DR TSESIS: Not that |I'm aware of.
MR CHRI STI E:  Nowhere?
DR, TSESIS: Not that I'"'m-- they are
hi story but they are -- their area of expertise is
| egal history. | know, for exanple, that's the case

with Yal e and Harvard.

MR CHRISTIE: So you can get a
degree in legal history from Yal e?

DR TSESIS: No. You can get a
degree in history, with an expertise in |egal history.

MR CHRISTIE: How do you do that?

DR, TSESIS: You wite a
di ssertation on it, you get an adviser who's an expert
in legal history.

MR CHRISTIEE D d you do that?

DR TSESIS: | did not, no.

MR CHRISTIE: And | understand
you've also witten, in 1990 -- | guess it's a
publication called "The Myth of a Jew sh-Bol shevi k
Conspi racy"?

DR TSESIS: That's right, ny first

publ i shed article.
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MR. CHRISTIE: That's your first
publ i shed article?

DR TSESIS: Yes.

MR CHRISTIE: Were was it

publ i shed?
DR TSESIS: A journal called ELEF.
MR CHRISTIE: Were's that
publ i shed?
DR TSESIS: You know, |'m not sure.
It has an international distribution. | do not know
where it was published. | know it appeared -- well,
the answer is | do not know where it's place -- origin

of publication is.

MR. CHRISTIE: Well, where did you
conmuni cate with this publisher?

DR TSESIS: Where did | send the
subm ssion? | have no idea. | mean, it's so many
years ago, | do not know.

MR CHRISTIE: It's only 1990, that's
just seven years ago.

DR TSESIS: | can't renmenber where
addressed the --

THE CHAlI RPERSON:. Seventeen, sir.

MR CHRISTIE 17907

THE CHAI RPERSON: No, 1990 was
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17 years ago, not seven

MR CHRISTIE: That's right.

THE CHAI RPERSON:. But you just said
seven.

MR CHRISTIE: | know, because tine
flies, | have had so nuch fun. Yes, you're right.
1990 is 17 years ago. Seens |ike yesterday to ne.

THE CHAI RPERSON:  Seens |i ke
yesterday to ne, too, 1990. Nonethel ess --

MR. CHRISTIE: So how old were you --

THE CHAI RPERSON:  Speaking of tine
flying, it's flying right now | mean, can you -- |
know where you're going with all your questions, but
can you shorten it up a little bit?

MR CHRISTIE: Ckay, all right. Yes.

Wl |, actually | can.

THE CHAI RPERSON: And yes, we'll take

a break shortly. 1'mhoping -- well, if you are com ng

to sone end soon, we can take our break.

MR CHRISTIE: | think nmaybe what
"Il do is end there.

THE CHAI RPERSON:  Ckay.

MR. CHRI STIE: Thank you.

THE CHAI RPERSON: Ms Kul aszka, will

you be | ong? Because we're due for a break or --
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M5 KULASZKA: Well, do you want to
break first then?

THE CHAI RPERSON. How long will you
be, do you think?

M5 KULASZKA: Maybe 15 m nut es.

THE CHAI RPERSON. Ckay, we'll take a
br eak.
--- Upon recessing at 10:55 a. m
--- Upon resumng at 11:14 a.m

DR. TSESIS: Five enbassies, if you

need the names, if that's necessary. | won't say them
if the court doesn't need it to say -- if not --

THE CHAI RPERSON: |'m not asking for
that. If M. Christie wants that information, he can
ask --

MR CHRISTIE: If it's available and
not inconvenient, we would very nuch like to see that.

THE CHAIRPERSON: It's a list or it's
somet hi ng you can read out?

DR TSESIS: It's alist, yes. |It's
just a -- nanes of people, and which enbassies. | had
promised | would try to retrieve it during the break

THE CHAI RPERSON: Do you need it on
the record, or can you just obtain that afterwards,

M. Christie?
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MR CHRISTIE: Well, if | could just
ook at it for a noment.

THE CHAI RPERSON:  Ckay.

MR. CHRI STIE: Somet hi ng has cone to
light that | want to ask about.

THE CHAI RPERSON. All right, so
then -- is it handwitten? Can you just hand it over?

DR TSESIS: Yes, sure.

THE CHAI RPERSON: And for the record,
| like to keep things like this open. Wen | got into
the el evator before, the witness entered the el evator
t oo, because he was going to his room Al we did was
say hello, and discuss the weather, and he said he'd
dug his house out in Wsconsin. It was a 10-second
el evator ride.

MR. CHRISTIE: Yes, well, | nust say
it was brought to ny attention, so |I'mglad you
mentioned it.

THE CHAI RPERSON: \Wel |, you know, |
nmean, it's not that it's --

MR CHRISTIE: No, |I -- | understand.

THE CHAI RPERSON: We can't avoid it.
| ve done hearings, you know, in places like lIqualuit
and Yel | owkni fe, where you just -- absolutely no way of

avoi di ng each ot her, but now when we are all in one
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hotel, it's -- it'll also happen. But there was no
conversation of anything relating to the case. Okay?

MR CHRISTIE: Al right. Sir, | --
| put it to you that nmy questioning about ELEF. ELEF
is a Jewi sh religious organization founded by Rabbi
Zal man Schact er - Shal om .

DR TSESIS: ELEF. ELEF, | believe.

THE CHAI RPERSON. ELEF, | see it --
not ELF?

MR. CHRISTIE: Al right.

THE CHAI RPERSON: Isn't that the
first letter of the Hebrew al phabet?

DR TSESIS: That's right. That's
the first letter of the Hebrew al phabet. That's right.

MR CHRISTIEE And it is a Jew sh
religious organi zati on founded by Rabbi
Schachter-Shal om in 1962; is that right?

DR TSESIS: | was unaware of that.

MR CHRISTIE: You were unaware of
t hat ?

DR TSESIS: | never knew that.
That's the first time |'ve ever heard that.

MR. CHRISTIE: Really? And | suggest
that you woul d have contacted it at 7000 Lincoln Drive,

Phi | adel phia, and that you probably knew that?
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DR TSESIS: | had no -- | knew
contacted them | have no idea where | contacted them
to this nmonment. |'mnot sure | ever kept that letter,
the -- the article was typed for ne by a secretary, and
| don't -- I"'mnot even sure | ever had the address, to
be quite honest with you.

MR. CHRISTIE: Well, are you
suggesting that you were unaware of the nature of this
organi zati on, when you published the article for then®

DR TSESIS: Never heard -- never
knew anyt hi ng about them sinply knew it was a
Russian -- a place to place a Russian article that was
distributed on an international |evel.

MR. CHRI STIE: Wen they communi cat ed

with you, you didn't know what | just suggested?

DR TSESIS: | -- in fact, it was a
funny thing. They never comunicated with ne. | was
at a birthday party. | appreciate you bringing up this
to ny nenory. | was at a birthday party, and all of a

sudden, soneone cane in and said, "Did you see? This
was published."

| said, "I've heard nothing from
them Was it published?”

And they said, "Yes, here".

| said, "Do you have a copy?"
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In fact, no, no, she didn't say "Yes,
here."
She said -- she had a copy but not

here, she had it at hone.

| said, "Please bring it. | haven't
seen it." --

MR CHRISTIE: So you never saw it?

DR, TSESIS: That's the way | found
it.

MR CHRISTIE: And you never saw it?

DR. TSESIS: | have a copy of it at
hone.

MR CHRI STIE  Yes.

DR. TSESIS: She gave nme a copy of
it.

MR. CHRISTIE: Well, if you've read

what it was published in, then you woul d have to know
that this is actually a Jewi sh m ssionary organi zati on,
dedi cated to the purpose of encouraging young Jews to

go to Israel, and to participate in the rabbinate and

the cantorate. |Is that not correct? You knew that?
DR. TSESIS: | have no know edge of
t hat organi zation. | have no know edge whet her that

was true of the organization in 1990, or whether that's

true only now | never -- | knew nothing about this
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organi zation. | never |ooked them up.

MR CHRISTIEE Wll, do you identify
with the Jew sh peopl e then?

MR. FOTHERG LL: | object.

MR. CHRISTIE \Well --

MR FOTHERG LL: | was sonmewhat
perturbed when this question was put to Karen Mck,
although I had to concede that in that context, given
t hat she had previously expressed advocacy on behal f of
t he Jewi sh organization, it was arguable that a
sui tabl e foundati on had been | ai d.

In this case, |'mdisturbed by the
i mplication of where this questioning may be going,
because if the suggestion is that sonebody who
identifies as a Jew is sonehow | ess credible, then we
rai se the specter of a discrimnatory practice taking
place in the face of the Tribunal

MR CHRISTIE: |If the issue here was
t he di scussion of whether abortion was an acceptabl e
practice, and the purported expert had strong
attachnment to the Catholic church, which has a
significant interest the subject, it would be rel evant
on the issue of identification with that organization
or that belief system to determ ne whether there is a

potential, either overt or covert, bias. [It's not
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unreasonable to ask. It's quite possible to argue that
it has no effect at all, in which case it can be of
little weight.

But 1'mhere to say that it's not
i nproper to ask, particularly when | suggest that the
wi tness's assertion that he didn't know who they were
or where he'd contacted them m ght not be entirely
credible, in viewof the fact that they have a
wel | - known address in Phil adel phia, where he actually

was teaching for atinme. So | --

THE CHAI RPERSON: | realize the tone
of the question has to be -- we have to take care in
the tone of the questioning, howit's posed. However,

there is a context here. There's another context as
well. Three of the intervening groups are of -- Jew sh
organi zati ons. Hence, the exanple given by
M. Christie is actually of interest here.

| think this type of questioning can
t ake place. Carefully, of course. Everyone is free to
have whatever views they hold, but it is a relevant --
it is relevant to the issues here.

MR CHRISTIEE And | just want to say
for the record, there's absolutely nothing wong wth,
or nor do | inply, there's anything wong with

identifying with Catholicism Judaism or any other
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belief system But it's fair to ask.

THE CHAI RPERSON. Fine, sir. Go on.

MR. CHRISTIE: So do you -- do you
identify with the Jew sh peopl e?

DR TSESIS: Wat do you nean by
"identify with the Jew sh people"?

MR. CHRISTIE: Well -- well, do you
consi der yourself Jew sh, for instance?

DR TSESIS: | ama Jew.

MR. CHRISTIE: Okay. And does it
perhaps -- inadvertently perhaps, affect some of the
ways you |l ook at the world, and the sensitivities you
m ght have?

DR. TSESIS: About religion, yes.

MR. CHRI STIE: And about
anti-Semtism for instance?

DR, TSESIS: Wile it affects ny
views on anti-Semtism the fact that I'ma Jew affects
ny views about raci sm agai nst blacks and -- and
chauvi ni sm agai nst wonmen, and it sensitizes ne about a
variety of subjects, one of which is anti-Semtism

MR CHRISTIE: That's -- thank you.
You know t he phrase "never again"?

DR TSESIS: That refers to the

whole -- yes, | do.
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MR CHRISTIEE Yes, sol -- 1 take it
you acknow edge that you' ve signed a petition seeking
to get Arthur Butz fired, that petition entitled
"never again" and that you signed that?

DR TSESIS: | was -- yes.

MR FOTHERG LL: Again, | have to
rise to object. | have been asking persistently for
weeks, if not nonths, the nmaterials to be put to Dr.
Tsesis be disclosed within a reasonable tinme, in the
interest of admnistrative fairness. This is a clear
attenpt to ambush the witness. It is nost
i nappropri ate.

THE CHAI RPERSON: Wl |, is he not
famliar at all with any of this information?

MR. FOTHERG LL: Nothing at all.

THE CHAI RPERSON: | have no idea who
M. Butz is either.

MR FOTHERG LL: Not hi ng what soever.

MR CHRISTIEE Well, we just -- just
got it yesterday. And there is an exception to the
general rules. | didn't get it until just now But
there is something called a "solicitors brief
privilege", which involves the right of counsel, in the
course of preparation, to obtain information for the

pur pose of cross-exam nation, which may bear upon the
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credibility of a wtness.

General ly, that privilege was
mai ntai ned by the British Col unbia Court of Appeal in
Rodki nson versus Sinm and Chief Justice --

THE CHAI RPERSON:  Ri ght, but my
rules -- or the rules of our Tribunal are that all
docunment s be di scl osed, and any claimof privilege be
indicated, with a small description of the docunment at
issue. So if there's a letter going between a
solicitor and his client, it has to be identified as a
| etter dated so-and-so date, between a solicitor and
client, for which solicitor-client privilege is
clainmed. Those are our rules. That's rule 6.

MR CHRISTIE: Al right. Wll, the
wi t ness has been asked the question, and it's not
necessary to produce the docunent, but | think it's
a-- it's a piece of information we could acquire
anywhere. And | gather Ms Kul aszka acquired it from
t he Never Agai n Canpai gn organi zati on on the Internet,
SO --

THE CHAI RPERSON: So you are sinply
aski ng the question?

MR CHRISTIE: Yeah, I'mnot trying
to prove it. He admtted it.

THE CHAI RPERSON: But he signed -- |
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don't know what it is. You signed a petition?

DR TSESIS: Yes, Arthur Butz is a
Hol ocaust denier. He's been a Hol ocaust denier,
think, since the last fifties. He's an engineering
prof essor at Northwestern. And at Northwestern,
because he's got tenure he can't be fired. He can't be
fired because he teaches engi neering, not history.

He -- he basically thinks that the
Hol ocaust is a hoax, and there's sone nove to fire him
irrespective of his tenure, because he says false
t hi ngs about history, and the thought being that he
doesn't fit in an academ c comunity.

MR CHRISTIE: So you have definitely
got strong views that would disqualify people who have
views different than your own about the Hol ocaust, from
even hol ding jobs that have nothing to do with history?

DR. TSESIS: In -- well, | would say
that's a nulti-faceted question.

MR CHRISTIEE Well, let me break it
down.

DR. TSESIS: Yes, please.

MR. CHRISTIE: You just said that
Prof essor Butz doesn't teacher history?

DR TSESIS: No, he teaches

engi neeri ng.
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MR CHRISTIE: You' ve just said that
he publishes opinions or expresses opinions --

DR TSESIS: A book, at | east one

book.

MR CHRISTIE: Yes, a book about the
Hol ocaust, which is what you call "Hol ocaust denial",
right?

DR. TSESIS: That's -- yes, that's
absol utely true.

MR CHRISTIE: And you said that it
calls the Hol ocaust a hoax?

DR TSESIS: Yes.

MR. CHRISTIE: And you wanted to get
himfired from Northwestern University, right?

DR TSESIS: | signed a petition that
supported that nove, yes.

MR. CHRISTIE: kay. And | guess |
shoul d concl ude by saying that it's your position that
peopl e who hol d abhorrent, or what you call "false",

vi ews about the Hol ocaust should not be even allowed to
have a job where they teach in another field, |ike
Prof essor Butz teaches el ectrical engineering?

DR, TSESIS: That's an anbi guous

guesti on.

MR CHRISTIE Oh.
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DR, TSESIS: But | would say, let ne
try to answer it as nuch as | can. | would say that
peopl e who teach fallacy in the guise of schol arship,
do not belong in an academ c comunity.

MR CHRISTIE: Well, he doesn't teach
his views on the Hol ocaust, does he?

DR TSESIS: Yes, he does. It's on
the Northwestern site. |In fact, going through
Nort hwestern, you can specifically link to his
Hol ocaust deni al .

MR CHRISTIE: But that's not --

DR. TSESIS: You woul d begin at
Nort hwestern University, go to "Arthur Butz", and then
you can link into his Hol ocaust denial -- He is -- so
in fact, he does teach it through the university, at
| east that's the way | would -- that's the way I'd
perceive it.

MR. CHRI STIE: Ckay.

DR TSESIS: He's welcone to -- to
if -- to develop a forum if that would be -- as |ong
as it's not a formof hate speech. But it's not purely
abhorrent, as you say, because abhorration, even that
seens to inmply a radical viewthat in fact has
validity. This has no --

MR CHRI STI E: | said abhorrent or
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fal se.

DR. TSESIS: | heard you only say
abhorrent. Perhaps you said false, but clearly false
is the right word for --

MR. CHRISTIE: Yes, that's your
judgnment. That's your judgnent.

THE CHAI RPERSON:. M. Christie, you
recall how | took the approach of dealing with a
person's beliefs with regard to the previous testinony
of this witness. Now, this -- the first w tness, where
we said we would use it in -- if the person is
qualified as an expert, to deal with his credibility
| ater on.

MR CHRISTIEE Onh, | appreciate it.

THE CHAIRPERSON: So | would |ike --
| mean, you've had all your other questioning. | see
your points here. But that's howl'll be treating it,
in fairness, as simlar to -- as |'ve done in the past.

MR CHRISTIE: No, no, that's fine.
Thank you for rem nding nme. Those are my questions.
CROSS- EXAM NATI ON BY Ms KULASZKA

M5 KULASZKA: | just want to go back
to your CV, your academ c experience.

DR TSESIS: Yes.

M5 KULASZKA: |If you | ook at nunber
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4, "Affiliated Scholar or Visiting Schol ar”, what does
t hat nean?

DR TSESIS: "Visiting Schol ar”
specifically meant that | would spend sone tinme at the
institute, just -- and the institute is a portion of
the |l aw school. You entered the |aw school, you'd go
inthe institute, there's no other way to get there. |
woul d spend approximately one tinme a week, except for
vacations there, at that point in tine. That's when |
was a visitor.

Then when | began -- when it becane
difficult for nme to travel to the institute, then
remai ned an affiliated scholar. |t means, you know,
doing research using their library extensively, using
the el ectronic resources through the University of
W sconsi n.

M5 KULASZKA: Yes, "affiliated
schol ar” neans you get to use their facilities, doesn't
it?

DR. TSESIS: And -- and give
presentations. | can -- | can teach if | want to. |
was offered to teach at the University of Wsconsin Law
School last -- this -- yes, last senester, in the fall
and | turned it down.

M5 KULASZKA: Well, from 2001 to
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2004, did you teach?

DR TSESIS: Not at the University of
Wsconsin. |'ve never taught there. 1've never been
able to travel there to -- to do so.

M5 KULASZKA: So basically, you are
just doing research and using their library?

DR TSESIS: In their electronic
dat abase, comunicating with their professors, and
periodically, doing a presentation.

M5 KULASZKA: To who?

DR TSESIS: Faculty.

M5 KULASZKA: Going up to three,
you're a visiting professor for a couple of terns?

DR TSESIS: Yes.

M5 KULASZKA: And you taught civil
procedure. What was that, U S. civil procedure?

DR TSESIS: Yes.

MR CHRISTIE: For the state?

DR. TSESIS: Federal civil procedure.

M5 KULASZKA: Conflict of |aws.
Was that one course?

DR TSESIS: Yes, uh-huh.

M5 KULASZKA: \Wich tern®

DR TSESIS: Fall

M5 KULASZKA: And what year did you
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t each?

DR TSESIS: Fall of 2004.

M5 KULASZKA: Yeah, but students
first year, second year?

DR TSESIS: Ch, | see. It was
advanced, second and third years.

M5 KULASZKA: "Visiting Assistant
Professor” -- so that's -- going back to nunber three,
that's just a contractual position right? After two
terms, then the contract ended?

DR. TSESIS: Yes, that's right, yes.

M5 KULASZKA: Were you asked back?

DR. TSESIS: | had a petition signed
by a hundred -- about a -- pardon ne, a hundred
students asking the Provost to |ift the hiring freeze.
The dean hired nme, Dean David Haring, with the
expectation that he would hire ne. He hired nme in
February, he resigned in May. The Provost told them
that there would be a hiring freeze. As a result of
the hiring freeze, they were unable to hire ne.

M5 KULASZKA: Ckay, SO you go on to
Chi cago- Kent Col | ege of Law, and you taught there
for --

DR TSESIS: Well, | returned. |

returned to the Chicago-Kent College of Law. | was
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given a |l eave of absence while |I taught at the
Uni versity of Pittsburgh, and then returned there.

M5 KULASZKA: Ckay, again, you're
teaching conflict of |aws, free speech and contenporary
problens -- that's a semnar -- and | egal research and
witing, is that correct?

DR TSESIS: Yes, that's right.

M5 KULASZKA: And how many hours a
week woul d you teach?

DR TSESIS: If you would give ne a

mnute, | really -- I"'mnot sure of the exact tine.
Let's see, two -- it varied fromsenester to senester
You know, rough estimate. | could give you nmy exact
schedule if I -- but a rough estimate is approximately

t hree-and-a-half, 4 hours of teaching a week.

M5 KULASZKA: So during this tine
period you are goi ng back and forth between Chi cago and
Pi tt sburgh?

DR. TSESIS: No, we were living -- we
were living in a different city, in fact, and | was
commuting fromthat city into Chicago. Then we were
living in Chicago. Only when | was at the University
of Pittsburgh, and for a time when | was at the -- for
one year when | was at Chicago-Kent, was | comuti ng

from Chi cago.
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M5 KULASZKA: Ckay, and just --
you' ve just started teaching at -- is it Marquette?

DR TSESIS: Yes.

M5 KULASZKA: And is that a full-tine
position?

DR. TSESIS: No, | just got a
full-time position at the Loyola University of Chicago
Jesuit School .

M5 KULASZKA: Ckay, but you admt
really, you are just a very young person? You are just

starting out your career, aren't you?

DR, TSESIS: | think life is very
short. | would qualify a 70-year-old person to be
young, but yes, |'m young.

M5 KULASZKA: And you are young in
your career? You don't have tenure, right?

DR TSESIS: No, | don't have tenure.
| got published when -- tenure. But | haven't --
don't have it.

M5 KULASZKA: And actually, you've
only really been teaching since the fall of 20047

DR TSESIS: No. |[|'ve been teaching
since the fall of 2002.

M5 KULASZKA: And where did you do

t hat ?
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DR. TSESIS: Chicago-Kent Col |l ege of

Law.

M5 KULASZKA: And what did you teach
in 20027

DR TSESIS: In 2002, | taught |egal
witing for certain. | do not remenber -- | think that
senester -- yes, | only taught legal witing that first
senester. In the second senester, | taught |ega

witing and First Anendnent.

M5 KULASZKA: Ckay, nost of your
witing deals with the 13th Amendnment; is that right?

DR TSESIS: | don't think so. I'm
not sure in terms of nunber of pages. | have a lot of
pages on the 13th Amendnent, also on the -- on hate
speech, are probably -- 1've never counted the pages.
| was actually just --

M5 KULASZKA: |'m | ooking at your
books. The first one is about the 13th Amendnent ?

DR TSESIS: Yes.

M5 KULASZKA: The second one, is that
not about the 13th Amendnent ?

DR TSESIS: No, the first one is
about hate speech, the second one is about the 13th
Anmendnent, the third one is about the | egal history of

civil rights, which deals with a large variety of
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i ssues that | --
M5 KULASKZA: |1'm | ooking at
"Prom ses of Liberty: The 13th Amendnment"?
DR TSESIS: That's an edited vol une.

| have a chapter in there. There will be 18 chapters,
one of which will be mne. ['Il have an introduction
as well. So it's an edited volume with -- what |
consider to be the -- the nost inportant schol arship on
the 13th Amendnent. They're all original -- al

original chapters.

M5 KULASZKA: And that's about
sl avery?

DR TSESIS: No, it has to do -- the
13th Anendnent, while it abolished slavery, has been
applied by the United States Suprene Court, to
discrimnation in real estate property. It's also --
the 13th Anmendnent has al so been applied to
discrimnation in -- in private schools education, and
there's a proposal to nake a federal |aw based on the
13t h Amendnent, dealing with hate crines.

M5 KULASZKA: And so that is U S.
| aw?

DR TSESIS: Yes, that is U S |aw

M5 KULASZKA: And the next one, "W
Shall Overcone". \Wat does this deal with, the 13th
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Anmendnent too?

DR TSESIS: About three to five
pages of it deal with the 13th Anendnent. The -- the
rest of the 400 pages deal with the |legal history of
civil rights, beginning with approximtely the Stanp
Act of 1765, when Britain tried to force the Stanp Act
at the beginning of the revolutionary novenent, all the
way through Law enceville, Texas, which concludes with
the privacy right cases, and the gay rights case.

M5 KULASZKA: Ckay, so that's U. S.
| aw?

DR, TSESIS: Yes, that's U S --

M5 KULASZKA: And the next one, "The
13t h Amendnent in Anerican Freedont --

DR, TSESIS: Both --

M5 KULASZKA: That's about the 13th
Anmendnent, obviously U S. law, is that right?

DR TSESIS: That's right, yes.
That's U. S. | aw.

M5 KULASZKA: And the next book,
"Destructive Messages: How Hate Speech Paved the Way
for Harnful Mvenents”, what is that about?

DR TSESIS: That's about the effect
of -- of hate speech on the devel opnent of harnful

soci al novenents.
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M5 KULASZKA: And what exanples did
you give?

DR. TSESIS: The first exanple is
anti-Semtismin Germany, the second exanple is racism
in the United States, the third exanple is raci sm
agai nst native -- or actually, racism against blacks in
the United States. So the third exanple is racism
agai nst native Americans in the United States, the
fourth exanple is raci smagainst blacks in -- in
Maur i t ani a.

M5 KULASZKA: And how does any of

that relate to Canada?

DR TSESIS: Canada -- | have a
conponent -- those are the exanples you asked. |
di scuss the international lawin -- conparative

international |aw, and discuss Canada in that context.

M5 KULASZKA: Aren't you conparing
appl es to oranges here? How can apply any of this to
Canada?

DR TSESIS: Wwell, it seems -- |
didn't know that | was here on -- as applied challenge.
|"mjust here to discuss the constitution and the --
and hate speech in -- in general so. How does it apply
to Canada? |'mnot sure of the --

M5 KULASZKA: You know t hat Canada
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never had sl avery?

DR TSESIS: In other words, how
does -- do harnful social novenents apply to Canada?

M5 KULASZKA: W have -- we have a
different culture here. You do know that?

DR, TSESIS: O course, yes. Yeah.

M5 KULASZKA: And we do not have a
hi story of slavery?

DR. TSESIS: Right.

THE CHAI RPERSON: That's better,
because | believe there is history -- there is slavery
in the history of Canada. It's mnor in nature, but
your first statenment was perhaps a little inaccurate.

Yes, we don't a history of slavery in
Canada, as a -- in the large sense of the word. |
woul d agree with that. | just -- | just want to be
cl ear on one point there, M Kul aszka.

M5 KULASZKA: Ckay.

DR TSESIS: Well, ny understanding
is slavery -- Canada is a pluralistic society that's
deci ded to ban hate speech in order to prevent the
escal ation of hatred towards individual groups.

M5 KULASZKA: And do you know the
circunstances in which the hate | aw was passed in

Canada?
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DR TSESIS: Yes, | know sone of that
background. | can't say that |'ve done a -- an
exhaustive study of it.

M5 KULASZKA: You cl ai m expertise
about German history and German hate | aws?

DR. TSESIS: | -- | have an expertise
in German -- in -- in hate speech and | egal history,
that is indicative of the fact that it does have a
harnful social -- long termeffect on social novenents.

M5 KULASZKA: I n Germany, have you
studi ed court cases --

DR TSESIS: Yes.

M5 KULASZKA: -- concerning hate
| aws?

DR TSESIS: | have.

M5 KULASZKA: And have you studied
their transcripts?

DR TSESIS: | do not read German, or
| read it extremely poorly, and hence, | have not
| ooked at the transcripts, no.

M5 KULASZKA: Do you know if they
produce transcripts in Gernmany?

DR TSESIS: | do not know.

M5 KULASZKA: Does the German

government publish judgnents, as they do in Canada?
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DR. TSESIS: Yes, they do.

M5 KULASZKA: Ch, where?

DR TSESIS: There -- there are in
bound vol unes, and | don't know t he publisher.

M5 KULASZKA: And have you read any
of those?

DR TSESIS: | have read sone German
opi ni ons, yes.

M5 KULASZKA: Do you know t he
circunstances of how the various |laws were -- hate | aws
wer e passed in Europe and France, for instance?

DR TSESIS: Yes. Now, again, | -- 1
can't say that |'ve done an exhaustive study, because
' mnot an expert on one country. I'man -- | studied
a conparative analysis of various countries.

M5 KULASZKA: Well, who drafted
France's | aw?

DR TSESIS: France's law is based on
the United Nations -- there are a nunber of laws. |It's
based on the United Nations Covenant for the
El i m nati on of Genoci de.

It's also -- so in other words, who
drafted it? The U N . and then France predicated its
law on the U N, and then also, France's lawis

predi cated on the United Nations |nternational
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abi de by those -- by those international conventions in

passing its | aw
M5 KULASZKA: Well, doesn't its |aw
have a nane? It's the -- the Gayssot |aw?
DR TSESIS: | do not know.
M5 KULASZKA: It was crafted by a

very fanous politician in France. He was a comuni st?

DR TSESIS: Again, that | do not
know.

M5 KULASZKA: You studied, with
respect to these laws in Europe, the effect of the --
of German constitutional |aw?

DR TSESIS: The effect of Gernman
constitutional |aw?

M5 KULASZKA: On these cases.

DR TSESIS: Ch, on these cases?

Yes, | have.

M5 KULASZKA: And the Gernman Code of

Crim nal Procedure?

DR TSESIS: That's right, that's
where they fit in.

M5 KULASZKA: And the European

Convention of Human Ri ghts?
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DR TSESIS: | have -- | have | ooked
at that, yes.

M5 KULASZKA: And you' ve done that
for every single country?

DR TSESIS: Not in the world, but of
the ones -- you can see the ones that |'ve studied
in--inthe -- in the book that | have.

M5 KULASZKA: So you've drafted a
draft nodel hate | aw?

DR. TSESIS: Yes, | did.

M5 KULASZKA: So you're an advocate
for hate laws in the U S?

DR TSESIS: Hate |aws? Hate
speech -- a | aw agai nst hate speech?

M5 KULASZKA:  Yes.

DR TSESIS: | amboth an advocate
for hate speech lawin the United States. | have an
article that deals with that. You have that in -- in
the packet. |It's the one -- the Harvard Journal, in

| egislation. And I'malso an advocate for hate crinme
| aw.

M5 KULASZKA: And you' ve actually
drafted a | aw that you want passed?

DR TSESIS: | drafted a nodel |aw on

hat e speech, but not a nodel |aw on hate crines.
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M5 KULASZKA: So actually, you are
not in the mainstreamof U S. |egal thinking, are you?

DR. TSESIS: On hate speech? The
mai nstream | think, would not be -- the U S is an
outlier, sointhe US., ny viewis considered to be
unusual .

M5 KULASZKA: Well, the U S. has a
guarantee to free speech that's been very strongly
uphel d, hasn't it?

DR TSESIS: Just as it has in
Canada, that's right.

M5 KULASZKA: Well, that's debatabl e,
isn"t it?

THE CHAI RPERSON: Be mindful, M
Kul aszka, of ny previous commentary to M. Christie
on -- on that type of coment.

M5 KULASZKA: | just want to ask, you
want to give testinony about the Internet, but you
don't have any special expertise in the Internet and
hat e speech, do you?

DR TSESIS: Well, there's a | aw
school that has me teaching the Internet. |['ve
published on the Internet. So | presunme they nust --
that | would presunme that sonmebody at the | aw school --

that | know, not that | presune.
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The associ ate dean at the Marquette
Uni versity Law School evaluated by credentials, |ooked
at ny publications, had discussions with nme, and
determ ned that | was qualified to teacher cyber |aw.
| have 39 students in the class.

M5 KULASZKA: And a technical
background is not required, correct?

DR TSESIS: No, a technica
background is not required for nmy class. Do you mean
to take ny class?

M5 KULASZKA:  Yes.

DR TSESIS: Yes, no technica
background is required.

M5 KULASZKA: And what research have
you done on hate sites on the Internet?

DR TSESIS: | have | ooked at
t hose -- nunmerous hate sites on the Internet.

M5 KULASZKA: How many?

DR TSESIS: | have no idea. As much
as | could figure out where they were, and | -- |
intend to continue to -- to look at themfor ny
research.

M5 KULASZKA: And you also go to the
Si non Wesenthal Centre?

THE CHAI RPERSON: |'m sorry, could
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you repeat the question?

M5 KULASZKA: A source is the Sinon
W esent hal Centre?

DR. TSESIS: Yes, there was a study
done by the Sinon Wesenthal Centre, | believe in 1995,
but there are others. There's Southern Poverty Law
Centre that does it, tolerance.org does it. They
nonitor -- they determ ne where these are, it makes
it -- they have lists of them

M5 KULASZKA: Do you ever | ook at

anyt hing, other than so-called right wing hate sites?

DR TSESIS: | look at many -- |
nmean, | look at many different places on the Internet.
| do look at right wing hate sites. | think that there

are likely left wwng hate sites as well --

M5 KULASZKA: Well, where are they?

DR TSESIS: -- that offer their
opi ni on.

M5 KULASZKA: Have you seen thenf

DR TSESIS: [|I'mnot aware of any.

M5 KULASZKA: You don't know any?

DR. TSESIS: No, you know, there
could be, and I'mvery interested in it, and certainly,
it would be the subject of future study.

M5 KULASZKA: Have you | ooked at a
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website |ike the Jewi sh Defense League?

DR TSESIS: |'ve never | ooked at
their site, no. | -- 1 know the organization, but I
have not | ooked at their website.

M5 KULASZKA: Have you | ooked at any
sites like the Jewi sh Defense League, where they are
constantly calling for the Palestinians to be expelled?

DR TSESIS: You know, |I'm not sure
t he Jewi sh Defence League is left wing. M
understanding is they are a right wi ng organization.

M5 KULASZKA: It doesn't matter.

DR. TSESIS: Well, you asked whet her
| have | ooked at --

M5 KULASZKA: Have you | ooked at the

site?

DR TSESIS: Have | |ooked at Sites
that call for the -- no, but I did -- |I have read about
it. In fact, | nean, |'ve done sone study on that

point. Seens |like a very discrimnatory thing that
| srael has prohibited.
M5 KULASZKA: Do you | ook at any
bl ack sites where they have rap nusic lyrics that are
hat ef ul ?
DR TSESIS: Yes, |'ve witten about

Farrakhan and his anti-Senmitism
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M5 KULASZKA: |'m not tal king about
Farrakhan. | didn't know he was a rapper.

DR. TSESIS: Well, you --

M5 KULASZKA: 1'mtal king about rap
nmusi c.

DR TSESIS: Just rap nusic? |
haven't | ooked -- I"'mnot sure |I've | ooked at websites,

but certainly | have seen hateful use of lyrics in rap.
|"mnot sure that I've -- |I've witten about it, but
|*ve certainly researched that problem yes.

M5 KULASZKA: Well, can you nane sone

of those sites?

DR TSESIS: | have never |ooked at a
site that I'maware of, except -- Mchael Jackson has a
lyric, he said, "he Jewed ne", for exanple. | renenber
that in a -- in a Mchael -- yes, Mchael Jackson.

There are others. Queen Latifah has a very
anti-Semtic thing that she -- she put out. She's a
rapper.

M5 KULASZKA: Do you have any speci al
expertise in filtering devices?

DR TSESIS: | have studied filter --
filtering devices. | have |ooked into them

M5 KULASZKA: Well, do you have any

speci al expertise in filtering devices?
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DR TSESIS: Again, Your Honour, am!|l
allowed to say that | have any expertise, or is that
for you to decide. | nean, |I'mnot sure -- |'ve got
this question and |I'm not sure what --

THE CHAI RPERSON: No, no, what is the
source of your know edge?

DR TSESIS: What is the source?
read about themin secondary source. | have | ooked at
them nysel f, and | have studied them both in the
classroom In fact, |'ve taught about filtering
devices. I've read -- |'ve read about them both in
the library setting and the private setting, and |'ve
| ooked at issues that cane up with Arerica Online with
filtering devices. 1've |ooked at other points as
wel | .

M5 KULASZKA: Do you know what they
filter?

DR TSESIS: They filter a variety of
t hi ngs, pornography, sonetines hate speech. Typically,
their nmethods of filtering out content that parents
don't want children to view

M5 KULASZKA: So | gather your
opinion is going to be that there are lots of countries
with hate laws, and so it nust be good?

DR TSESIS: M opinion is that after
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studyi ng hate speech and -- that those countries acted
correctly. 1In fact, before when | began the study of
hate speech, | didn't know there were any countries

with hate speech | aws.

| was just curious about the question
of hate speech. And then, as | learned about it, | saw
other countries so that -- the beginnings of ny studies
were not hate |aws, but rather, just the question of
does hate speech have any harnful effect? And is it
appropri ate under standards of free speech to -- to
limt it.

M5 KULASZKA: So you haven't really
| ooked at the effect of free speech in each of those
countries, as a result of those | aws?

DR TSESIS: |'ve | ooked at some of
t hose countries, and the effect on some of those
countries, and ny understanding is that it's -- it
allows for greater civility.

M5 KULASZKA: Which countries did you
| ook at?

DR TSESIS: CGernmany, France,
Denmar k, Canada, the United States, England.

M5 KULASZKA: Does your definition of
hate include intent?

DR TSESI S: It can include intent.
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If -- there are varieties of intent. It could be the
intent to actually put out the nmessage, or the -- could
be the intent to harm

It -- certainly, it's sonething that
|'"ve witten about, and put intent into the definition
yes, although | can see why there are countries that
don't have that elenment in there.

M5 KULASZKA: Ckay, those are ny
guesti ons.

DR. TSESIS: Thank you.

THE CHAI RPERSON. (kay, so you have
no ot her questions on this point. GOkay. So perhaps we
shoul d di scuss the issue. |'mjust wondering if the --
it mght be appropriate for the witness to step outside
in case he is -- his expertise is reference so we --

DR TSESIS: Sure. How long wll
it -- how | ong?

THE CHAI RPERSON: As long as it
t akes.

DR, TSESIS: kay, so | should just
wait in the hallway then?

THE CHAI RPERSON:  Yes, pl ease.

DR TSESIS: Sure, of course.

(Wtness retires).

THE CHAI RPERSON: | know we didn't do
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it in the past, but | just -- | think it mght be
prudent here that we do it in this case. So who would
like to begin first?

MR FOTHERG LL: Should I make sone
brief subm ssions about why --

THE CHAI RPERSON:  Sur e.

MR FOTHERG LL: -- in ny view, the
experti se has been established.

Most of the questions, | suggest,
have been directed towards issues of nethodol ogy or
hi storical techniques, and the sinplest way to respond,
in nmy respectful submission, is to review Professor
Tsesis' publications, note where they have been
publ i shed, and process whereby that publication
occurred.

If we focus, in particular, on his
maj or published works, and "Destructive Messages”, |
think it's clear fromhis evidence -- is -- is
essentially the -- the book that forns the basis for
the opinion that he wi shes to offer today.

THE CHAI RPERSON: | 'm sorry?

MR FOTHERG LL: "Destructive
Messages: How Hate Speech Paves the Way for Harnfu
Soci al Movenment". | know that you've read the expert

report.
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THE CHAI RPERSON:  Yes.

MR. FOTHERG LL: And he's expl ai ned
the thesis of the book, and it won't have surprised you
that the two were very simlar. That book was
publ i shed by New York University Press, and he's
expl ai ned the process of peer review pre-publication.
He's also identified a nunber of -- of reviews of the
book in legitimte journals.

And what | submit this establishes
very clearly is that he working within a scholarly
tradition that is recognized by reputabl e publishing
houses, and is deened worthy of review, whether
positive or negative, in worthy publications.

So to the extent that sonebody is
attenpting to criticize his nethodol ogy, essentially
this is an attack on | egal historians, or indeed,
hi storians generally. W sonetines hear the expression

"the past is another country", so one sinple

response --

THE CHAI RPERSON: The past is not
a --

MR FOTHERG LL: "The past is another
country”". So a sinple response to M. Christie's |line
of questioning that -- that Dr. Tsesis has never |ived

or travelled in the countries about which he wites,
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doesn't really establish very much. It mght have sone
significance to the extent that he's dealing with
contenporary exanpl es, and he does on occasi ons.

But to the extent that he's dealing
with historical exanples, a visit to the country nmay be
neither here nor there, a point that he made hinself.

But | don't want to bel abour the
point. | think that it's clear fromwhere he
publ i shes, how he publishes, and how his work is
recei ved, that he can be confortably situated within a
wel | - est abli shed scholarly tradition.

There may be pointed questions to be
asked about his conclusions, and indeed, sone of his
reviewers do ask those questions, but that doesn't
i mpugn his qualifications. And | would submt that
not hi ng that has been raised in the questions asked by
ny friends inmpugns, in any real way, his ability to
proffer his opinion.

What you nmake of that opinion is
obvi ously going to be a subject of argunment, and there
| would reference Ms Kul aszka's appl es and oranges
anal ogy. She'll obviously be free to argue that.

She's obviously free to put that to himin
cross-examnation, and that will be a matter for you to

decide. But it doesn't fundamentally inpugn his
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qualifications to offer the opinion that he has.

THE CHAI RPERSON: 1'l 1 hear from
M. Christie or Ms Kul aszka?

MR. CHRISTIE: There's anple
authority for the proposition that novel science is
sel dom accepted, and all owed to express expert opinion.
Not hi ng coul d be nore novel than a conbination of two
things; a soft science and soneone who says, ny viewis
consi dered unusual .

The very fact that sonmebody has
publ i shed a book with New York University Press does
not make them an expert. He's not an expert within the
confines of American |law. But he purports to be
entitled to conme to Canada and express an opinion in
respect to, and in relation to, Canadian | aw, otherw se
it wouldn't be relevant. And he clains that he is a
| egal historian, conpetent to address the |long-term
harnful effects of hate speech, which nust be referable
to Canada, to have sone significance.

THE CHAIRPERSON: So | just want to
be clear on your earlier statenent, the novel -- the
soft science is legal history? 1s that what you are
defining --

MR. CHRISTIE \Well --

THE CHAI RPERSON:. -- as the soft
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sci ence?

MR. CHRISTIE: Well, certainly it is.
It's not a science that enpirically verifiable by any
cause and effect analysis. There are no experinents
t hat enable us -- because science generally --

THE CHAI RPERSON. Wl |, let me back
you up. First thing was a historian, for sonme reason
t he history becones an issue in a case.

MR CHRI STIE  Yes.

THE CHAI RPERSON: How -- woul d a
hi storian be denied the possibility to present his
findi ngs, having of course not lived in the era at
i ssue, but relying of course on secondary sources --

MR, CHRISTIE \Well --

THE CHAI RPERSON: -- contenporary to
the period at issue or subsequent studies --

MR. CHRISTIE: Actually, as soneone
who has had to deal with that, for instance, in the
Zundel case -- Suprenme Court of Canada, the genera
context of history, as long as it doesn't endeavor to
prove the central issue in the case.

For example, in the Zundel case, at
one point the issue became whether the Hol ocaust as
defined was consistent with fact, let's say. That's a

clear way of putting it. M. Zundel said it wasn't an

StenoTran



© 00 N o o B~ w N P

N NN N NN R R R R R R R R R R
g N W N P O © 0O N O 0o M W N B O

3422

accurate representation. Oher experts said it was.
But they could not speak, and were not allowed to
express opinions, on the central issue in the case,
which dealt with factual matters supportive of one
sides or the other. They could give general contexts
for instance. And that was in a question about history
itself, not about |aw.

THE CHAI RPERSON: Well the -- that's
why |I'mkind of --

MR CHRISTIE It's a difficult
poi nt .

THE CHAI RPERSON:  Yes, |'m separating
the -- they have added, that is to say, the Attorney
General has -- has sort of added two concepts into one
sentence here, "expert legal historian to address the
| ong-term harnful effects of hate speech”. So --

MR CHRI STIE  Yes.

THE CHAI RPERSON: -- we're dealing
with the past and the future at the same tine here.

MR. CHRISTIE: Wll, yes, and also a
psychol ogi cal el enent of effect, harnful effect. And
it is laden with sociol ogical value judgnents.

THE CHAI RPERSON: Right. But if one
were to | ook at the past al one.

MR CHRI STIE: Yes.
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THE CHAI RPERSON: Because | see this
debat e goi ng between the two texts. | also read Dr.
Downs report.

MR CHRISTIE  Yes?

THE CHAI RPERSON: And Dr. Downs takes
issue with sonme points that M. Tsesis nmakes on -- in a
hi storical context. He makes some assertions on what
t ook place in pre-war Cernmany --

MR CHRI STIE  Yes.

THE CHAI RPERSON: -- this w tness
does. And M. Downs takes issue, says, you nust also
take into account sone other factors, which he alludes
to in his report.

That | see as a debate between two
hi storians, and M. Tsesis says as a consequence of

what he has seen in the naterial, this result

occurred --

MR CHRI STIE  Yes.

THE CHAIRPERSON: -- in ternms of --
well, ultimately, | suppose, it's the mass nurders
of -- during the war but --

MR CHRI STIE: The Hol ocaust.

THE CHAI RPERSON: The Hol ocaust,
right. So -- but --

MR CHRISTIE: So there's two issues.
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Was there the factual historical elenments and two, did
t hey have the effect? So it's a --

THE CHAI RPERSON: It's a still --
historical -- now, the second part of what | see in the

expertise is the long-termharnful effects of hate

speech. |I'mnot entirely clear. 1s that an attenpt to
extrapol ate into our -- into contenporary society how
it would work, or is the long termstill addressing the
past ?

Perhaps it would be hel pful for ne to
have that answer from-- fromcounsel for the Attorney
Gener al .

MR FOTHERG LL: Wsat Dr. Tsesis wll
do, if he's recognized as an expert, is he will provide
various historical and contenporary exanpl es of
ci rcunst ances where hate speech facilitated harnful
soci al novenments, specifically talking at --

THE CHAI RPERSON:  When you say
contenporary, it's still in the past, right? | nmean --

MR. FOTHERG LL: Not -- no, not in
t he case of Mauritani a.

THE CHAI RPERSON: No? Mauritania is
t he one nation --

MR FOTHERG LL: Mauritania is a

contenporary exanple, contenporary slavery in
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Mauritania. And he's got sonme contenporary U. S.
exanmpl es that he also wi shes to speak about.

THE CHAI RPERSON: But it's still not
extrapol ations to the future, which is sonething that I
see --

MR. FOTHERGQ LL: That is -- |
don't -- | don't anticipate that he will be naking any
sort of categorical statenent about the extent to which
this is applicable to Canada. That will be a matter
for argunment if you -- for you to decide, whether there
is any particul ar broader extrapolation that can be
made.

THE CHAI RPERSON: Because that's
noving to the next area of the expertise that's being
requested, which is "neasures to conbat the |ong-term
effects of hate speech”.

Again, that |eaves ne the inpression
that -- that is advice being provided to the Tri bunal
and perhaps to Canadi an society as a whol e, about how
to work into the future.

MR FOTHERG LL: Exactly. He can --
he can assi st you in explaining how other countries
have recogni zed and dealt with the probl em

THE CHAI RPERSON: That's the reason

you bring that up.
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MR. FOTHERGQ LL: Absolutely. That's
what the conparative | aw perspective --

THE CHAI RPERSON: So really, this
flows into the fourth point then, which is to provide a
conparative | aw perspecti ve.

MR FOTHERG LL: Very much so

THE CHAIRPERSON: So | think this is
what's going on here. |I'mjust trying to break it down
in away that we can deal with it. And one is, |ooking
into the past and drawi ng conclusions fromthe evidence
that's out there. And again, as | say, that's a debate
that | can see himand M. -- he and M. Downs
engaging in. And that can be as far back as centuries
ago, or yesterday, so a historical -- a context there.

The other point is the conparative
| aw di scussion. So that -- | see those two -- and
well, I'"lIl deal with the Internet as a third point.

But I would like to hear perhaps sone discussion from
Dr. -- M. Christie. Haven't made you a doctor yet.

MR CHRISTIEE Well, I've been in
sone cases referred to by the name Keegstra or Zundel,
but it's the first tine |I've ever been m staken for a
doct or.

THE CHAI RPERSON: Too many doctors in

this case. You haven't had as many as |'ve had,
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perhaps, in your -- but |ook, let's go one by one,
because | want to nove on, all right?

MR. CHRI STIE: Ckay.

THE CHAI RPERSON: On the first one, |
don't have an issue with this gentleman. He's
certainly studied history. | don't think it's any
different than any other historian we'll have done in
that sense. And it will be a very interesting
di scussion, | think, between -- | haven't heard from
you, Ms Kul aszka, yet but | don't have -- and | don't
hear an issue, at |least comng fromM. Christie on
that point. | think we can engage in that debate. How
does one interpret what happened in the era. How about
on the conparative |aw i ssue?

MR CHRISTIEE Well, he's not a
conmpetent expert in the conflict of laws. He teaches a
course froma text book

THE CHAI RPERSON: | thought --
conparative | aws may not necessary be conflict of |aws.

MR CHRISTIE: Well, it is -- the
nature of the concept of conflict of |laws involves
conpari son of laws and the opposing results from
different jurisdictions. That's what | understand to
be conflict.

THE CHAI RPERSON:  Wel |, | perhaps --
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| come froma different tradition. W refer to
conflict of laws as part of the private international
law and --

MR CHRI STIE  Yes.

THE CHAI RPERSON: -- and the ebb and
flow that may occur, where two conpeting jurisdictions
may have sone role to play --

MR CHRI STIE  Yes.

THE CHAI RPERSON:  -- on a
transaction. That -- that's not what we're tal king
about here.

MR. CHRISTIE: Right.

THE CHAI RPERSON: He -- he's done a
conmparative |l aw analysis. | have sonething earlier --
there was an institute of conparative |aw when | got mny
legal training at MG Il1l, and this is the kind of thing
t hey woul d do, where you woul d conpare various | egal
systens and see how they address issues. That's what |
think he's trying to present to us.

Are you saying that the only proper
way for -- here's the thing. It would be hel pful, one
woul d think, for the Section 1 analysis, to know what's
going on in the rest of the world. |Is that not what
t he purpose of all of this is.

MR. CHRISTIE: Wll, when | argued
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t he Zundel case or when | argued the Keegstra case,
that is what | thought would be an appropriate way for
the Suprene Court to consider, at that tinme, whether
t hese | aws were denonstrably justifiable in a free and
denocratic society. But that's not the way they
approached it.

lronically, | was interested in
| ooking at the existing state of the |law then, in other
countries, and no, they -- they | ooked then to the
context of Canada, which -- that's their prerogative.
| have no comment.

But now, it seens the Attorney
General is suggesting that this person is conpetent to
conmpare | egal systenms, or laws. And ny concern about
that is, logically, it's inpossible, wthout being an
expert in the laws in the country in which you are
maki ng t he conpari son.

| agree you can read the texts of
various statutes, and maybe have them accurately
transl ated, but that doesn't nake you competent to
conment on the |egal significance or application, or
anything nore than you coul d have by | ooking at text.

To give himthe scope to nake | ega
j udgnents or reasons and argunents, from know edge of

the text or even reading the cases, doesn't get us any
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further than argunents that we can nake before you, ny
friend, can produce, Migesera, he can produce Keegstra,
he can produce any case fromany country and their
text, and we can argue about it. It doesn't really
entitle himto say "this is what it neans” or "this is
how it's applied in that country".

It doesn't help you to conpare texts
that he's not conpetent to comment on beyond the text.
He can just show you the text, and say, this is what
the law of that country is. That's a matter of record.
Courts everyday | ook at |egislation, even in other
countri es.

Now, interpreting it -- ny |earned
friend has a very good case that she showed ne,
involving M. Shriver, Karlheinz Shreiber, it's the
hel i copter issue.

THE CHAI RPERSON:  Airpl anes. The
ai rpl anes, no?

MR. CHRISTIE: Yes, it's simlar.
It's versus -- Regina versus Eurocopter of Canada
Li mted.

THE CHAI RPERSON:  Ch, yes.

MR CHRISTIE: | suppose that's the
correct name. My | offer that to -- because | believe
ny friend will be arguing that. And the reason | nake
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the point -- may | offer that to you -- and if you
could just pass it along. 1'Il offer it to ny
friends -- before reading this, the courts don't
all ow - -

THE CHAI RPERSON:  Per haps you shoul d

approach the m crophone, for the transcription. o

ahead, sir.

MR CHRISTIEE |I'msorry. The courts
quite clearly -- and ny friend will address this nore
in detail. But they don't allow just anybody to

conment on the | aw of another country, only when one is
a qualified expert in that country's law. Usually,
it's a very experienced -- either |awer, barrister or
maybe even a judicial authority.

It just doesn't happen because
sonebody's read the text of some other country's |aws.
You can make the conparison or draw sonme inferences
fromtheir opinion. Everyone can have opinions. Ve
all understand that. But to make sone concept of
expertise relevant, and to reach the level of an
expert, you've got to do nore than just have read the
statutes, a few secondary --

THE CHAI RPERSON: It does pose a
practical, a pragmatic difficulty. |If every tine a

court in Canada was -- engaged in this type of
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anal ysis, fromdoing a Section 1 analysis, would it
require that on every occasion, we bring an expert
from at least all the nmajor denocracies of the world,
and two -- you know, individual experts?

MR. CHRISTIE: Well, at |east they
coul d be cross-exam ned. Qher points of view could
be --

THE CHAI RPERSON: But it's
i mpractical .

MR. CHRISTIE: Yes, but they're --
the courts don't automatically accept the expertise of
soneone on another country's law to which they are not
an expert thenmselves. And |I'mreally troubled by the
t hought that this witness not only has unusual views,
even in the United States, but he's going to be asked
to say --

THE CHAI RPERSON: Wl |, the unusua
views -- he says he's an outlier, or not -- the US. is
an outlier, he said, and that --

MR CHRISTIE Qut --

THE CHAI RPERSON: -- outlier, that --
interms of the -- of international law, in its absence
of any hate speech | egislation.

MR CHRISTIEE R ght, well that's --

that's a judgnment that he's entitled to express, |
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suppose.

THE CHAI RPERSON:  Yes.

MR. CHRISTIE: But is he conmpetent to
testify to that with sone expert know edge of these
various countries |laws, just because he's read the
statute, or he's had soneone at an enbassy tell himit
hasn't been overruled. |'mreally troubled by that
t hought. Anyway --

THE CHAI RPERSON:  And this
deci sion --

MR CHRISTIE: Yes, sir. | was going
tolet ny learned friend address that and --

THE CHAI RPERSON. kay, then ||
wai t .

MR CHRI STIE: Thank you very nuch.

THE CHAI RPERSON: kay, thank you.

MR VIGNA: We're just missing the
| ast three pages of the decision.

THE CHAI RPERSON:  Yes, M. Vigna?
Sorry?

MR VIGNA: W're mssing the |ast
t hree pages of the decision.

THE CHAI RPERSON:  You're m ssing the
| ast three pages of the decision?

M5 KULASZKA: Yes, it's not the whole
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decision. |It's the part where he deals with Gernan
| aw.

THE CHAI RPERSON: And t he remai nder
is not relevant, Charter breach?

M5 KULASZKA: No, |'m not dealing
with what actually happened with the case.

THE CHAI RPERSON:  Ckay.

M5 KULASKZA: |1'mdealing with his
di scussion of the expert testinony he received in the
| aw of Cermany --

THE CHAI RPERSON:  Yes, well --

M5 KULASZKA: -- and how he deal t
with it. | just wanted to show you what happens in
a -- in a case such as this.

THE CHAI RPERSON: This is a crim nal
case but --

M5 KULASZKA: It's a crimnal case.
And if you | ook at page -- well, the second page. On

t he bottom you can see --

THE CHAI RPERSON: On the second -- so

it's --
M5 KULASZKA: It says, "The law'...
THE CHAI RPERSON: So can you j ust
identify with the -- with the top nunber on it so --
M5 KULASZKA: Well, page 6.
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THE CHAI RPERSON:. Page 6 of 147
kay.

M5 KULASZKA: Page 6 of 14. |It's a
German law with a very live issue and the parties
brought in -- they each brought in their own expert.

And if you turn the page, the judge
states, "I have heard conpeting evidence on the issue
of German | aw'.

So then he describes the applicant
who's presented as his expert on German |law, Yan d eff
Lei zner -- M. -- or Leizner -- | don't know how to say
that -- he's 38 years old. He's a Gernman citizen
He's licenced in Germany to carry on practice as a
barrister, received his | aw degree in Germany, and he
worked with a very large law firm and was obviously a
German | awyer, and therefore had expertise. And there
was a bit of a -- the next few paragraphs are a
di scussi on about whether he was inpartial because he
had acted for the applicant for many years.

Then if you turn the page over to
page 9, the court discusses the respondent's expert.
He's 60 years of age, was a -- he's a resident of
Germany, enployed as a full professor, studied |aw at
Berlin, and it goes on through all of his

qualifications. He's been a visiting professor in
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London, England. He's been a practicing defence | awer
for the past 25 years in the field of crimnal law in
Ger many.

And at page -- paragraph 43, the | ast
sentence, in connection with his book, Dr. Kuhn
explained that in the present time, it is no |onger
sufficient for practitioners and scholars to know only
about donmestic penal procedure |law. The European
Convention of Human Ri ghts nust be consi dered, al ong
with the German Code of Crimnal Procedure, and Gernman
constitutional |aw.

And ny only point in raising this
is -- is just to look at the qualifications of these
two nen, which are -- were brought into a Canadi an
court. And what | see here really is an incredibly
arrogant young man, seriously. He is a nobody in the
U.S., and even in his field, he's a young man, he
doesn't even -- he doesn't have tenure, he's got
contracts, he's just starting teaching in the |ast few
years.

Most of what he's witten is about
the 13th Amendnent, which is slavery. And you know,
| "' m beginning to see the problemw th this kind of
expert testinmony. He's coming in here, and what he

studies is slavery, the Hol ocaust, another exanple. It

StenoTran



© 00 N o o B~ w N P

N RN NN NN R R R R R R R R R R
g N W N P O © © N O 0o »h W N B O

3437

has absolutely nothing to do with Canada or our
culture. So when you apply the Section 1 test, we're
not in Germany. Germany has its own history, totally
different from Canada. And the same with the U S. |
nmean, they have a history of slavery, it has affected
their law from beginning to end, their constitutional
law, their crimnal |aw.

THE CHAI RPERSON:. Thank you, Ms
Kul aszka. | have a sense, Ms Kul aszka, it's sonething
t hat you could certainly bring up in final --

M5 KULASZKA: But it affects -- it

affects you. And you're sitting here in Canada, and

when you --

THE CHAI RPERSON:. Perhaps | can -- |
can di sabuse nyself of -- of anything that | may hear
on these points. |If you convince ne that | should
ignore them precisely for the reasons -- | gather
that's what Dr. Downs nentions in -- in his report.
saw that in his report. He -- he suggests that --

exactly, that the experience in Canada is entirely
different from other countries.

M5 KULASZKA: This man hasn't been
involved in any case dealing with -- with
di scrimnatory speech or hate speech. And in fact, it

was that very experience which changed Professor
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Downs's m nd about these | aws, and you'll see when he
comes. Once he saw how they were used, that changed
his mnd. And this is a very young man, and he doesn't
have any experi ence whatsoever about that. And he's
read about Net Nanny and Cyber Patrol, and that makes
himan expert in the Internet. And he's read a -- he's
| ooked at a few sites. He's done no studies.

THE CHAI RPERSON.  Well, he -- |
understood this to apply -- it's been nentioned that he
applied this analysis to the context of the Internet.
That's what's being --

M5 KULASZKA: Well, he --

THE CHAI RPERSON: | don't take himto
be an expert, technical expert. | don't think that's
bei ng put forth by --

M5 KULASZKA: Well, he's making
argunents under Section 1, and he wants expertise in
this area, because that's what he's going to be doing.

THE CHAI RPERSON: Expertise to the --
in the application of what -- of what preceded, in his
expertise, to the context of the Internet. That's what
M. Fothergill said. So you are saying he's not even
conmpet ent enough to deal with his -- both experts seem
to have dealt with the discussion about the Net Nanny.

M5 KULASZKA: | think when you | ook
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at what he's witten, he's witten what seens to be --
the main material was on the 13th Anendment. He's
taught a few courses in conflict of laws, and the --
the only book he has produced is "Destructive
Messages”, which isn't here. He's brought in |ots of
book reviews, but I don't see his book. And so then

when | ask himwhat's in the book, it turns out it's

agai n about slavery, Germany, and -- | don't think I
have that -- there's a third exanple. And so what is
this about? | nean, if we were dealing with a case

about Germany or slavery, maybe he would be rel evant,
but other than that, what has he done?

THE CHAI RPERSON:  Well, on the
hi storical context, I'll leave that for argunent |ater
on, and whether it's relevant or not in the Section 1
analysis. That's ny approach on that. M. Vigna? Go
on.

MR VIGNA: M. Chair, | would just
like to say that the stage of qualification to accept
the argunments of Ms Kul aszka woul d be incorrect,
because all we need to prove is that he has sone
know edge, and he's an academic in the area.

Al'l the arguments she's putting forth
go to weight. They don't have any relevance in terns

of his qualifications. |If you just have to consider
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the fact that she's saying he's young, and this and
t hat, those are not --

THE CHAI RPERSON: (Ckay, | wunderstand.
That's fine. But that was to give a little context
here. But | have sone issues -- | want you to address

this right now, thought, both of you. M. Fothergill,

| have an issue with this -- with the conparative |aw
anal ysi s.

MR FOTHERG LL: Al right, 1'll see
if I can --

THE CHAI RPERSON: Hi s knowl edge is

entirely -- it's secondary based. | nean, it al nost
sounds -- he's not present, | don't want to -- but |
think -- is it Hubbards? Hubbards has a section in the

back, in the law directory on international |aw. I
sonetinmes consulted it in the past. That's what it
sort of sounds like to ne. It doesn't resenble --
certainly, my experience has been, when we've tried
to -- in civil cases, when you brought sone expert on
foreign | aw

| realize the practical difficulty of
this if your thesis is that it's inmportant for this
analysis to review international law, but it's
conplicated. It's not necessarily sinple, and it's

foreign law. Particularly European law, it's in --
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it's in constant flux, on account of the European --

this nmuch I know, on account of the European context.
| mean, | read decisions in the

Eur opean Court of Human Rights. Well, we get them at

the Tribunal. | see the conplexity there. It's --

it's atotally different understandi ng of what we

under st and.

And his evidence on that point, that

he consulted with people at enbassies. I'msorry, |'ve
dealt with people at enbassies. Again, | don't want to
influence -- ny findings on this, but it could, for al

we know, just have been a |l awer fromthat country.
Does -- if this |awer has -- who's assigned to the
Bel gi an enbassy in Washi ngton has experience in
crimnal law or famly |aw, how can he possibly give a
reasoned opinion to soneone -- we don't even know in
what context -- who contacted himin -- we know what
context -- about the details or the subtleties of -- of
discrimnation lawin -- in his home country.

MR. FOTHERG LL: But | don't think we
will be dealing with the details and the subtleties of
discrimnation law in other countries. And | think,
with respect, ny friends are overstating the purpose
for which he's been asked to address that issues.

|'"mgoing to do ny best to respond to
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this case, although | have to observe that it's not
clear to me why this had to be produced to nme in the

m ddl e of subm ssions, when we've known for weeks and
nont hs that Professor Tsesis was comng, and ny friends
have known what he was going to testify about. It's a
persistent problemin this case, the disclosure by the
other side is nade at the last mnute. So |I'mgoing to
do ny best to assist you, bearing in mind that |'ve
been trying to read this while listening to
subm ssi ons.

| do note that in paragraph 44 of
t hi s decision, which of course, arises in a crimna
context --

THE CHAI RPERSON:  Yes.

MR FOTHERG LL: -- the judge finds
that the -- Dr. Kuhn to be "emnently qualified to
provide ne with his opinions as per |aw of Germany and
how it might apply in the circunstances of this case",
which is a nmuch nore profound application of foreign
l aw t han what we're seeking to adduce evi dence about.

Part of the Attorney General's
argunent on Section 1 is that Canada's existing | aws
hel p Canada to fulfill its international obligations,
and this is sonething where, in nmy subm ssion, Dr.

Tsesis can assist us. Foreign lawis always a subject
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t hat can be amendable to expert testinony. He can

expl ain international conventions, what the obligations
are, where Canada's laws fit in in that obligation, how
t hey conpare, broadly speaking, because it's
conparative |law he's tal ki ng about, with enactnents in
ot her countries. He can situate it in the context of
the United States as well.

And the other aspects that where |
think this -- this is germane, is when we deal with the
question of rational connection, essentially the
efficacy of regul ation, because | anticipate nmy friends
will likely argue that, given the United States itself
has such robust First Amendnment protection of free
speech, there's a kind of futility to attenpting to
regulate the Internet. And one of mnmy responses wl |
be, have a | ook at the enmerging Internet consensus on
the subject. W can situate Canada's laws in the
context of a grow ng international consensus.

Now, in ny subm ssion, that woul d
assist you. It's not likely to go any deeper than
that. We won't be arguing the application of
particul ar provisions of foreign procedure, and how
they might relate in the context of extradition or sone
crimnal process, such as the case relied upon by ny

friends. It is to provide you with an overview of the
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state of the law, generally in a public international

| aw context, so that you can understand how Canada's
laws relate to its international obligations on the one
hand, and how they m ght conpl enent an energi ng | egal
reginme in other countries. As | said, it doesn't have
to go anynore profound than that. W certainly won't
be debating chapter and verse of --

THE CHAI RPERSON: That's what you
mean by "conparative |aw perspective"?

MR. FOTHERGQ LL: Exactly, as opposed
to providing expertise on the application of a
particul ar | egal provision in a particular
ci rcunstance, which of course is what appears -- and
again, | have to make sone all owance for the fact that
|'ve been trying to read this while participating in
the argunment -- that appears to be what was at stake in
t he Eurocopter Canada case. So it's very, very
different.

And if | can just conclude on one
point, which I know you are very well aware of. This
isn'"t a crimnal trial

THE CHAI RPERSON:  Yes.

MR FOTHERG LL: You are master of
your own procedure. |If you really find at the end of

the day, that it's not terribly useful, of course you
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can disregard it, but in ny subm ssion, based on the
procedures that are ordinarily followed in this
Tribunal, and the expertise that he has expl ai ned, he
can at |east provide you with an overview of what we
woul d argue as an international consensus outside the
United States. He can situate Canada w thin that
consensus, and he can situate the United States within
t hat consensus, and he can address the practi cal
probl em of the international nature of the Internet.

THE CHAI RPERSON: So you woul d say
per haps, "to provide an overview of the conparative |aw
perspective on the issue". Something |like that you --
you are putting forth?

MR. FOTHERA LL: This is in fact what
| would describe as a conparative | aw perspective.
He's not offering expert testinony on the application
of foreign laws in particular circunstances. He's not
bei ng tendered as an expert for that.

THE CHAI RPERSON: \What about the
issue of the long-termeffects of hate speech, that I
brought forth?

MR. FOTHERGQ LL: That's a historical
thesis. And let ne just point out that in our own
exi sting Canadi an jurisprudence, reference is sonmetines

made to Nazi Germany. Unless |I'mnuch m staken,
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t hi nk Tayl or does actually refer to it as an exanpl e of
t he | ong-term pernicious effects of hate speech.

Now, ny friends m ght want to argue
for a different jurisprudential approach, but to
suggest the Canadi an courts have never | ooked outside
Canada's experience in order to try to understand
br oader themes of human behavior is, with respect,
absurd. Qur courts do do that.

And so in fact, his line of
analysis -- we heard M. Christie refer to it as a
novel science -- but in fact, | would submt that his
thesis that hate speech unchecked | eads to destructive
soci al novenents, is in fact, the consensus agai nst
which they are arguing. It is the basis of the Cohen
report, it is the basis of the studies that have come
subsequent | y.

And then the Supreme Court of Canada
identifies two types of potential harm emanating from
hat e speech, one being the inpact on the target, but
anot her equal ly inportant one being the influence on
society, and the possibility of violence. Dr.

Tsesis --

THE CHAI RPERSON:  Working in

hi storical context?

MR. FOTHERG LL: Absolutely, they
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do --

THE CHAI RPERSON: And that's how you
intend to lead this w tness?

MR. FOTHERG LL: Absolutely. And
essentially, |I'mpresenting his evidence in support of
t he status quo, because our jurisprudence currently
recogni zes that hate speech can lead to destructive
soci al novenments. And our courts have not hesitated to
apply that analysis to the Canadi an context, so they
have not been quite as troubled by the apples and
oranges concern that -- | alnost said Dr Kul aszka --
we're all greeting wiser as we speak -- - that M

Kul aszka identified. But | do wish to point out that

in --
THE CHAI RPERSON: She's wi se
nonet hel ess, whet her she bears the -- doctor or not.
MR FOTHERG LL: She's inmnently
well -qualified. 1'd never suggest otherw se.

| woul d suggest, and | can say this
freely, because he's not in the room Dr. Tsesis's
poi nt of view actually represents mai nstream t hi nki ng
in Canadi an jurisprudence. And of course, | wll again
today be arguing for maintaining the status quo. It is
ny friends who say it is time to reconsider Taylor in

the light of new considerations. But Dr. Tsesis is in
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fact much nmore in line with what courts currently
bel i eve.

THE CHAIRPERSON: | think with the
di scussions we've just had, and with -- with the
reductions in the scope of the conparative | aw
perspective that M. Fothergill has raised, I'm
prepared to accept his evidence.

Al'l the evidence that we have heard
to date, to this point, shall formpart of the record.
So we don't have to go back through it again.

And -- but you can continue in that
vein, M. Christie and Ms Kul aszka, if you wish. But I
woul d note again that it's all -- fornms part of the
record and part of the final argument can address those
poi nt s.

So what we'll do is we'll take our
break at this tinme. |It's 12:12, according to ny
computer's clock. So -- | have a conference call at
one. Maybe we won't take our break at this point. How
do we delay it? W'Il take our break and we'll cone --
we'll re-convene by 1:30. Ckay?

|"'mgoing to ask M. Fothergill to be

short -- as short as possible with this wtness, given
the limtations that he has brought forth to -- how the
evidence will relate.
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MR SKURKA: M. Chairman,
M. Fothergill will speak on behalf of all three of us
in the last --

THE CHAI RPERSON: | woul d hope that,
t hereby enabling the other parties to cross-exam ne
fully -- as fully as possible this day.
--- Upon recessing at 12:12 p. m
--- Upon resum ng at 1:33 p. m
EXAM NATI ON- I N- CHI EF BY MR FOTHERG LL

MR FOTHERG LL: Dr. Tsesis, before
we begin, | should |let you know that, in your absence,
you were qualified to give expert testinmony in the four
areas that | outlined at the begi nning of the day.

And just another couple of small
housekeepi ng matters.

Dr. Tsesis, can | ask you to | ook at
tab 3 of the docunent that's been | abel ed AGC 1.

DR TSESIS: Yes.

MR FOTHERG LL: And you'll see there
a phot ograph of yourself?

DR TSESIS: Yes.

MR. FOTHERG LL: And under the
headi ng "Faculty and Staff Directory.” Can you
identify that docunent for us?

DR TSESIS: That's my biographical
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information fromthe Marquette University website.

MR, FOTHERG LL: Could | produce
t hat, pl ease?

THE CHAI RPERSON:  Yes.

MR FOTHERG LL: And then if we can
then turn to tab 1. Can you identify that document for
us?

DR, TSESIS: This is the expert
report that | prepared for the Human Ri ghts Tri bunal

MR. FOTHERG LL: And | would like to
produce that document as well, please.

THE CHAI RPERSON:  Yes.

MR. FOTHERG LL: Al right. Dr.
Tsesis, | have been asked to keep your exam nation
reasonably brief to -- to give other counsel an
opportunity to question you, given the tine
constraints. And when you provide your answers, |'d
i ke you to proceed on the understanding that the chair
of the Tribunal has already read your expert report,
and so have the other counsel. So if you could do your
best not to repeat what's already in your report,
but -- but give us any additional perspective that you
t hi nk m ght assist our understanding. | think that
woul d be appreci ated, generally.

If we turn to pages 2 and 3 -- and
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first of all, let me ask you, there are a nunber of
headi ngs in your report. Can you tell the Tribunal
where you got these headings? Things |ike "Present and
Substantial Concern", "Rational Connection" -- when we
go to page 8, "Mnimal Inmpairnment”, and finally at page
10, "Proportionality". \Were did you get those

headi ngs fronf

DR. TSESIS: Well, it was ny
under st andi ng, from conversations with Sinon
Fothergill, that -- that these are the things that the
Tri bunal was interested in, and hence, | thought this
woul d be an easier way of |eading the Tribunal through
what it may consider to be pertinent, for each of its
four el enments.

MR FOTHERG LL: So just so the
record is clear, the headings in fact cane from ne?

DR TSESIS: Yes.

MR FOTHERG LL: Right. And anot her
point I mght ask you about, the presentation of your
report. There don't appear to be any footnotes or
ot her references. Can you comment on that?

DR. TSESIS: | initially was going to
put in footnotes, but I -- | was provided with two
sanpl es of expert reports that had absol utely nothing

to do with this case. One had to do with Syria, and
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another with a subject conpletely unrel ated, that
doesn't seemto cone to mnd, and neither of them had
footnotes, so | excluded them | thought this was an
expert report, and since it was not for publication, |
determ ned that there were no needs -- no need -- there
was no need for footnotes.

MR FOTHERG LL: And can we find the
references that -- that would support these
propositions el sewhere in your published literature?

DR TSESIS: Yes, it should -- all of
it should be found in ny published literature, except
Rwanda, which | discuss here, | have not yet published
on, but have researched and am conpetent to speak on.

MR. FOTHERGQ LL: Al right, thank
you. | may ask you a few questions about that in a
nonent .

Let's start then, at pages 2 and 3 of
your expert report. And you provide a nunber of
hi storical and contenporary exanples, where if |
understand the report correctly, you draw a |ink
bet ween hat e nessages and what you term "destructive
soci al novenments", correct?

DR TSESIS: That's right, yes.

MR. FOTHERGA LL: Can you, first of

all, with reference to the exanpl e of German
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anti-Semtism explain that thesis a bit nore fully,
and what |'mparticularly interested in is your
net hodol ogy. What techni ques do you use to anal yze
this particular historical event?

DR TSESIS: | |ook at books that
relate to the devel opnent of German politics and
i deol ogy during the late 19th and early 20th century.

M5 KULASZKA: Perhaps | coul d object.
M. Tsesis is not a historian. He's not a historian,
he's a lawer. He's a |aw professor.

MR. FOTHERGQ LL: Dr. Tsesis has just
been recogni zed by you as a | egal historian.

THE CHAI RPERSON: Dr. Tsesis is a
hi storian, to address the long-term harnful effects
of -- of hate speech. That's how | qualified him

MR. CHRISTIE: So just so |
understand, so a legal historian is now a historian as
well, and can testify to the events of history, and
tell us what happened when he wasn't there. That's
where |'m having trouble, know ng the bounds of this.

MR FOTHERG LL: In ny subm ssion,

that's precisely what he's been qualified to address

you about, historical events, and his -- his
prescriptive interpretation of them This is -- what
he expl ained as -- as the | egal conponent of being a
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| egal historian.

THE CHAIRPERSON: 1'11l allow the
qguestion. Go ahead.

MR FOTHERG LL: Thank you. Your

met hodol ogy, Dr. Tsesis?

DR. TSESIS: | investigated what was
going on in Germany in -- at the time of political
devel opnents, in -- in which the Reichstag had vari ous

political parties, fromthe tinme when the anti-Semtic
parties had very little influence, until the tine they
becane very promnent, and tried to determ ne what

i nfluences were there that allowed for a politica
party that had virtually no -- no established roots of
support in the populace to gain power in Cernany.

MR. FOTHERGQ LL: And can you conment
on the source material that you encountered? If you
can perhaps advise us of any limtations that you
encountered, if there were any?

DR TSESIS: Well, I -- | was working
with English texts, so | was |ooking at translations.
But | tried to go to sources that -- | tried to go to
primary sources that translated the material, or had a
reasonabl e amount of it for me to be able to eval uate.

MR FOTHERG LL: And in the case of

German anti-Semtism what conclusion did you cone to?
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DR TSESIS: Wwell, | found that,
while the -- there were certain statenents that were
initially not accepted into politics, but becane
popul ar, that allowed for a coal escence, a grouping of
parties with disparate interests, into a unified whole
that then could take power, and use an ideol ogy that
was readily recogni zable to the Gernman peopl e.

MR. FOTHERG LL: And what, in your
view, was the result of that?

DR TSESIS: Wll, as a result,

Htler was able to gain power, even though his

anti-Semtics views were well known, and he -- and he
was -- Jews were dehumani zed essentially, and it made
easi er the persecution of Jews. It facilitated

people's ability to view Jews as others in an -- in a

dehumani zi ng way, essentially as vermn.

MR FOTHERG LL: Is it your opinion
that that was the sol e cause of what happened to the
Jews?

DR. TSESIS: No, | think that there
wer e numer ous phenonena. |In fact, the fact that
anti-Semtism using the various statenents such as,
"the Jews are our msfortune"” and "the Jews are
usurious vermn", they were unable to, in fact, alter

the course of politics until a charismatic |eader was
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able to cone -- cone, and was able to mani pul ate ot her
el ements that were happening in Germany, such as its
econom ¢ situation and the Versailles Treaty, but it
was able to mani pulate anti-Semtismspecifically, in
order to guide the aninosity of the German popul ace
towards a particular group, and then carry out a
programthat was -- to Jews.

MR. FOTHERG LL: And are you able to
express an opi nion on what the outcone woul d have been,
in the absence of the hate speech?

DR TSESIS: | think it would have
been --

MR. CHRISTIE: Hold on. |
respectfully suggest that this goes beyond the real m of
even history. He's asked to tell us, what woul d have
been the result if there had not been certain speech.
| respectfully suggest that this is not a legitimate
opi nion, even of a historian, to specul ate on what
m ght have been, had sonething el se not occurred. That
strikes ne as --

THE CHAI RPERSON:. That's what it
sounds like to ne, M. Fothergill

MR. FOTHERGA LL: That is exactly what
it sounds like. That is a reasonable hypothetical that

|"'mputting to an expert witness, and |I'masking to
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bring his analytical skills -- to bear on the subject.

THE CHAI RPERSON: That's -- you know,
the expertise that I've -- that I've allowed himto
speak on came up in order to -- | was trying to shorten
things up and -- in the context of our discussions, |
did not understand that to include -- to include that
kind of a hypothesis being put to the witness. M
earlier findings were with regard to his ability to
review what did occur in history, not to extrapol ate
what m ght have occurred. | -- | accept the objection
of M. Christie.

MR FOTHERG LL: Very well. Let's
turn to the next exanple, if we could, Dr. Tsesis.
This is the one of American slavery?

DR TSESIS: Yes.

MR FOTHERG LL: And again, can you
comment on your nmethodology, if it's in any way
different, and if there are any particul ar chall enges
t hat you encountered when researching this exanpl e?

DR TSESIS: This, in fact, for ne
was easier to research because it allowed ne to
eval uate congressional -- debates and statenents about
bl acks. There -- there were sone |imtations, because
it's very difficult ultimately to determ ne what came

first, race -- racismor slavery. |In fact, the two
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seemto go hand i n hand.

But just as in CGermany, there could
not have been any focus against a particul ar group
unl ess there was hate speech, unless there was a
devel opnent of stereotype. So too, in the United
States, unless there was a focus, a particular hatred,
and a dehumani zation of a group of blacks, there could
not -- there would not have been sl avery that was
al nost exclusively far above 95 percent of bl acks, but
rat her, there would have been a general overall
slavery, in a way that woul d have been reassenbling
sonmet hing |i ke Rone or G eece.

MR FOTHERG LL: Do you nmake the
claimthat the hate speech caused sl avery?

DR. TSESIS: Not that hate speech
caused sl avery, but hate speech was a necessary el enent
in -- in having slavery that was exclusive to bl acks.

MR FOTHERG LL: Turning then to your
third exanple of Indian renmoval. Once again, | would
i ke you to conment on the nethodol ogy you used, and
any particular chall enges you encountered.

DR. TSESIS: Well, | |ooked at very
early rel ati ons between native Americans and -- and
white settlers, to see if there had been any pattern of

a particular stereotype that was devel oped about native
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Anericans. And then, to | ook at whether or not they
had a role in any harnful -- in any harnful way.

And | found that Indians, by being
characterized as savages who didn't own | and, who had
to becone white, were -- were thought of as -- it was
t hought to be legitimate to di spossess them of |and
because they didn't own any |and, which is a
preposterous thing, because in reality, they did own
| and, they just had very different property rights.
And so it legitimzed what -- the targeting of Native
Anmeri cans, even though there could have been ot her
notives invol ved.

MR FOTHERG LL: And your fourth
exanpl e, Mauritanian slavery. You may need to give us
alittle nore background on this one, because | think
it's aless famliar exanple, if you wouldn't m nd?

DR, TSESIS: Well, slavery in
Mauritania is ancient, and it goes back several
centuries and -- and theoretically, not -- literally
it's been a abolished since about the 70's, but the
reality is that --

MR FOTHERG LL: Sorry to interrupt
you. By that, you nean the 1970' s?

DR TSESIS: 1970's, that's right.

MR FOTHERG LL: Thank you.
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DR TSESIS: But the reality is that
in fact, it's continued, and part of the reason, and a
| arge chunk of the reason, is because the -- because of
t he stereotype of blacks, and the -- the equating of
bl acks with slaves, which nakes it al nost inpossible
for themto nove up, on any sort of socio-econonic
| adder .

MR FOTHERG LL: And again, to just
assi st the Tribunal, can you explain the techniques you
use to arrive at that concl usion?

DR TSESIS: Well, the -- this is
really -- this was quite a different study. Because |
interviewed a slave, a runaway -- a person who ran away
fromslavery. He was a person who testified at the
United States senate. That's how | came to know him
The -- ny first encounter with himwas on -- we have a
tel evi sion show that shows congressi onal heari ngs,
called CSpan. And so | contacted him and then tried
to gather as much of the material as | could, and he
told ne and Mauritani an slavery, and then | read about
it. So this one was a uni que situation,
met hodol ogi cal | y.

MR. FOTHERG LL: Your fifth subject
conpri ses exanples fromcontenporary U S. society. And

can you explain those, and once again, coment on the
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nmet hodol ogy you use to reach the conclusions that you
do?

DR. TSESIS: Wll, these are
situations where, for exanple, world church is --
mention three cases here. The Wrld Church of the
Creator has its owmn website, which it uses to
di ssem nate hate nessages. It speaks about race war,
it pronul gates race war

And Benjamin Smth was one of its

di sci pl es, who wound up killing -- injuring several
Jews, killing an Asian, and killing the -- a black --
it -- in-- around the Gty of Chicago. And | found

t hat he had di ssem nated leaflets in Bloom ngton --
Bl oom ngton, Indiana, essentially saying what he was
going to do several nonths before it woul d happen.
U.S. law could not stop him because it was not
immnently harnful, and this person took matters --
deci ded that he was going to act on his ideol ogy.
The hi gh school students al so,
Klebold -- in -- in sorry, in Colunbine, Kl ebold and
Harris, were students -- disgruntled students who al so

put out a video to depict what they were going to do.

They were going to go and shoot up a high school. They

had tined it to be -- to happen at a tinme that -- on

the date of Adolf Hitler's -- either birth or death,
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sonething related to Adol ph Hitler. They in fact,
m ssed the date, but that was their plan, and to
celebrate that holiday in their mnd, they went and
shot up a high school, and -- and died in the process.
Ti mot hy McVei gh clearly was
i nfluenced by WIlliam Pierce "Turner Diaries", which --
whi ch depicted the -- the bonbing of a federal
bui I di ng, which he seens to have just played out. But
t hese are all non-cyber |aw cases, but | think cyber
| aw makes these -- the dissem nation even easier.
MR. FOTHERA LL: Can you give us a
bit of background on the "Turner Diaries"? Are you
able to do that?

DR. TSESIS: The Turner -- well, the

"Turner Diaries" is -- is a white suprenmaci st book that
is anovel. It's a fictional account of the bombi ng of
a -- of a federal building that was very simlar, and

m m cked by M. MVeigh

MR. FOTHERG LL: You al so gave us the
exanmpl e of "The Murder of Janes Byrd Jr." by WIIiam
King. Can you comment on that one as well? This is
t he | ast exanpl e under your headi ng 5.

DR TSESIS: Yes. This is
sonething -- this is an exanple that -- where there

was -- the murderer was in a -- in jail and becane
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involved -- seemingly in jail with a white suprenmaci st
group. And then upon exiting, he then put those
teachings into -- in action.

MR FOTHERG LL: And when we deal
with these contenporary exanples, can you tell us
somet hi ng about your sources and your nethodol ogy for
arriving at the conclusions that you do?

DR TSESIS: Well, there | use a |lot
of contenporary research, particularly the newspapers.
It's al nost exclusively newspapers. Wth the Wrld
Church of the Creater, | actually look at their
website. And you know, it's research in the
contenporary sources, rather than anything that's
hi stori cal .

MR. FOTHERG LL: If we turn the page,
in the mddle of the paragraph at the top, you talk
about Hutus and Tutsis. Do you see that?

DR TSESIS: Yes.

MR FOTHERG LL: Can you relate that
exanple to the other exanples that you provide?

THE CHAI RPERSON: | just want to be
sure I'mw th you.

MR FOTHERG LL: This is on page 4 --

THE CHAI RPERSON: Ch, okay. Top of

page 4, okay.
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MR. FOTHERG LL: Yes, that begins
with the words "in another part of the world"?

DR, TSESIS: The Tutsis were depicted
as being a Hamdic race, that's -- that is,
HAMI-DI-C-- that they cane from Ham and that they
were in some way nore related to the Caucasians than to
Africans, and the Hutus were thought to be related to
the -- to the Africans much nore.

So that the -- the Tutsis were
t hought to be outsiders, in a simlar way the Jews were
t hought to be outsiders, in -- in Germany. And there
was a repetition over and over again, fromthe tinme of
the social revolution in 1959, that the Tutsis were
cockr oaches.

And popul ar nedia, particularly
the -- a gentleman by the name of Kongoru -- and
radio -- a radio station used this propaganda about --
about the Hutus being cockroaches, to say that they
have to be exterm nated.

So that there is a -- an ideol ogy
t hat had been devel oped, and then this ideol ogy was
then put into play by -- through dehumani zing -- for
per secuting them

MR FOTHERG LL: Are you famliar

with the decision of our Suprenme Court of Canada in the
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Miugesera case?

DR TSESIS: | am

MR. FOTHERGA LL: Could I ask you to
turn to tab 14 of the book that you have?

DR TSESIS: kay.

MR FOTHERG LL: In fact, there's an
excerpt fromthe decision. M. Chair, this is a piece
of jurisprudence obviously, but perhaps just to
conpl ete the volunme, we could produce this as well --

THE CHAI RPERSON.  Yes, do.

MR. FOTHERGA LL: -- tabs not
i dentifi ed.

THE CHAI RPERSON:  Pr oduced.

MR. FOTHERGQ LL: And could I ask you
briefly to review paragraphs 11 through to 24 And
obvi ously, not -- not reading each one but -- because |
take it you' ve read this before?

DR. TSESIS: Yes, | have, yes.

MR. FOTHERG LL: But can you j ust
cast your eyes over paragraphs 11 to 24?

DR, TSESIS: | can -- just a mnute,
yes.

MR FOTHERG LL: Can you tell us
whet her that is a reasonabl e depiction of the

phenonenon that you are referring to?
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DR TSESIS: It is. And | think
it -- that the Supreme Court got it just right. And it
found that if --

MR FOTHERG LL: Actually, if | can
stop you, it's really just for the factual deci sion,
rat her than your opinion on the --

DR TSESIS: The -- the factua
di scussi on? Ckay.

MR. FOTHERGQ LL: Al right, thank
you. And could you just tell us sonething about your
current research in that area?

DR TSESIS: Well, 1've been | ooking
now to see to what extent the devel opnment of this
stereotype, of the -- as being outsiders, and as being
cockroaches was -- and in some way, having perverse
vi ews about Tutsi women, was in ways, simlar to the
way the Jews were depicted in Gernmany, and how the --
how t he genoci de came about, and the role that
stereotypes of Tutsis played in the genocide in Rwanda.
And |'ve --

MR. FOTHERGQ LL: So have you reached
any conclusions that you can share with us, based on
your research so far?

DR TSESIS: Fromwhat | can tell

everyone has reached the sanme conclusions. That the --
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there was clearly a manipul ati on of a stereotype,

wi t hout which the Tutsis would not have been the unique
group that was harned. |In other words, the target was

of the Tutsis, because the Tutsis were thought of in a

particular way. So it -- it was a m scharacterization

of themin the first instance, and that's why they were
t ar get ed.

MR FOTHERG LL: Now you told us
about the sources that you generally use when you
conduct your analysis. Do you, in any way, have
recourse to psychol ogi cal studies in your work?

DR TSESIS: | do, yes.

MR FOTHERG LL: And can you explain
what use you nmake of those?

DR TSESIS: Well, | was interested
in nmy book to take a look at the -- why it is that
peopl e are drawn to hate novenents, and that also --
why it is that -- howit is that the victinms experience
hat e speech.

MR FOTHERG LL: And have you found
that a useful line of inquiry?

DR TSESIS: | have, yes.

MR FOTHERG LL: Can you conpare that
technique to the other technique that you di scussed

wth us?
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DR, TSESIS: Well, | think they both
are very useful. The -- the one -- obviously the
psychol ogy and soci al science gives you -- gives you an
enpirical set that you can -- you can | ook at and you
can question, the -- nunbers and see if there is
sonething simlar in the group

The net hodol ogy that | use takes a
| ook at the culture as a whol e and happened on a
grander scal e which cannot be replicated in a
control |l ed setting.

MR, FOTHERG LL: Now, you've noted in
your publications that harnful social novenments do not
occur in a social vacuum And |I'mwondering if you
could explain that idea to us a bit nore?

DR TSESIS: There has to be a
buil d-up to the use -- to discrimnation, genocide,
physical hate crinmes. It cannot happen wthout -- it
cannot happen on a mass scale w thout sone comonly
shared beliefs about the other, about some dehumani zed
group, whether they are blacks, Jews, Tutsis, or native
Ameri cans, or what have you.

MR FOTHERG LL: There's a line in
your expert report which is quite striking, on page 4
at the top, where you quote Gordon Allport, as

foll ows: --
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DR TSESIS: Yes.

MR FOTHERG LL:
" Al t hough nost barki ng and
el ocution does not lead to
biting, yet there is never a
bite wi thout previous barking."

Can you explain that to us?

DR TSESIS: Well, Allport, in this
section and right in this page, page 57, is referring
to the -- the point | made to counsel during
qualification, that he is saying that the -- there was
the point that | nade about Hoess, that Hoess, the head
of the Auschwitz, said that -- how nuch he was
i nfluenced by Nazi propaganda.

He is saying that while not all hate
speech necessarily |l eads to physical harm there is no
physical harmthat's against a group, an identifiable
group, without there first being hate speech.

MR. FOTHERG LL: And based on your
own anal ysis, do you agree with that?

DR TSESIS: Absolutely. | think he
had it precisely right.

MR FOTHERG LL: |1'mgoing to nove
then to a different subject, which is the conparative

| aw perspective that -- that |'ve asked you to bring to
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the Tribunal, which is dealt with at pages -- it begins
at page 4 your report, and continues actually for a
nunber of pages, probably through till 8.

And partly in the interests of noving
through this material efficiently, I"mjust going to
recite to you the countries that | saw identified in
your report, and then perhaps you can tell us whether
this -- this list is correct, and whether there is
anything you wish to add to it. | noted France,
Germany, Geat Britain, Denmark, Finland, Sweden,
Norway, Switzerland and Hungary. To your know edge,
are there any other countries that have enacted
| egislation to deal with hate nmessages, as such?

DR TSESIS: Well, | know Bel gi um and
Brazil and -- | think you did you did not nention
t hose, Bel gi um and Brazil.

MR FOTHERG LL: | think you're
right.

DR TSESIS: Yes. And India as well,
and Hungary.

MR FOTHERG LL: Hungary | did
mention

DR TSESIS: You did nention?

Those -- there are nore, but those are the ones that

cone to m nd.
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THE CHAI RPERSON: Those are the ones

t hat ?

DR TSESIS: Those are the ones that
come to my mnd right now. There are -- there are
ot hers.

MR. FOTHERG LL: To your know edge,
do any of these countries distinguish, in the
application of their |aws, between nessages that are
conmuni cated via the Internet or through other neans?

DR. TSESIS: No. | -- I'maware of
at least three countries -- actually, there are many
nore -- who have nade the di ssem nation of hatred and
supremaci st views illegal on the Internet. And all of
themare really applying what are already their
donestic | aws agai nst hate speech, and sinply giving
courts the jurisdiction to adjudicate hate speech on
t he Internet.

MR. FOTHERG LL: You nention in your
report some international conventions?

DR TSESIS: Yes.

MR. FOTHERG LL: And | wonder if you
could tell us alittle bit about those?

DR TSESIS: There are several
conventions that require signatory states to create

domestic | aws agai nst hate speech. The first of these,
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whi ch cane out of the Hol ocaust, was the International
Treaty For the Elim nation of Genocide that required
states to have |aws that prohibited the -- the advocacy
of genoci de.

Foll owi ng that, there was the U N.
Convention on the Elimnation of Al Forns of Racial
Discrimnation. But they -- so both the first, the
genoci de convention and the racial -- elimnation of
raci smconvention, Canada is a signatory state to both
of those.

That too, requires signatories,
i ncludi ng Canada, to have | aws agai nst the

di ssem nation of hate speech, and that create enpathy

for a particular group. And then the -- there's

al so -- Canada's also a signatory to a new convention

addi tional protocols on the -- on crinmes -- on cyber

law -- additional -- if | can -- on the convention on

cyber law -- additions to the conventions on cyber |aw
MR FOTHERG LL: | mght be able to

assist you with the title in a nonent. Could | ask you
to turn to tab 13 of your material s?

DR TSESIS: Yes.

MR. FOTHERA LL: And you shoul d see
an article by Jane Bailey that was published in the

MG || Law Journal.
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DR TSESIS: | see it.

MR. FOTHERG LL: And have you seen
t hat before?

DR. TSESIS: 1've read it, yes.

MR FOTHERG LL: And | wonder if we
could go to page 78.

DR TSESIS: kay.

MR. FOTHERGQ LL: And you'll see a
headi ng, "International Agreenent Harnoni zing
Substantive Law'?

DR TSESIS: | see it.

MR FOTHERG LL: And there's a
reference to sonmething called the Cybercrine
Conventi on?

DR TSESIS: That's right.

THE CHAI RPERSON: \What tab is that,
pl ease?

MR FOTHERG LL: This is tab 13 of

Dr. Thesis's book. |I'mparticularly interested in the

observati on made by Jane Bailey that 33 nations,

i ncl udi ng Canada and the U.S., have signed this
Cybercrinme convention. Can you conpare the Canadi an
position, in relation to these international
conventions, with the United States' position?

DR. TSESIS: Wll, you see, the
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Cybercrine Convention did not have hate speech in it.
The Cybercrine Convention deals with such things as
child pornography, copyright infringenment, and
trademark infringement. Then there was -- an addition,
a later addition, to the cyber -- Cybercrine
Conventi on.

And at that point, the dissem nation
of, as they say, incitenent to hatred, and -- based on
race, colour, gender, national origin and religion,
were to be nmade law -- were to be prohibited on the
Internet by all states that were signatories.

MR FOTHERG LL: Al right. Before
you exhaust your nenory, would you like to | ook at page
797

DR TSESIS: Yes.

MR FOTHERG LL: And you'll -- you'll
see sonmething referred to as the COE, and | nust
confess, I'mnot sure what that is:

"The CCE approved the additional
protocol in January, 2003."

| s that what you are referring to.

DR TSESIS: Yes, that's the
addi tional protocol. That's right.

MR. FOTHERG LL: Could you just take

a look at the quotation there, and tell us if that is
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what you were referring to just a nonment ago?

DR. TSESIS: Yes, | -- yes, that's
right.

MR. FOTHERA LL: And can you tell us

whet her Canada has signed on to this additional

pr ot ocol ?

DR. TSESIS: Canada has signed on to
it, yes.

MR FOTHERG LL: And has the United
St at es”?

DR TSESIS: [|'munaware of the
United States signing on to this.

MR. FOTHERG LL: More generally,
where woul d you situate Canada in -- in terns of its
participation in these international conventions that
you've referred to, specifically in contrast to the
United States?

DR TSESIS: Well, | would say that
Canada is in the mainstream Canada is -- Canada's
| aws are very nuch in accord with other denocracies,
and the United States is out of step. It's -- it has
mai nt ai ned an antiquated notion of free speech, when it
cones to hate speech.

MR FOTHERG LL: Before we |eave that

article, perhaps we could produce that as well. And
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then | think the -- all that tabs in the binder wll
have been produced --

THE CHAI RPERSON:  Ckay.

MR. FOTHERG LL: ~-- or in the book, I
shoul d say.

Al right, Dr. Tsesis, | would like
to nove to another subject, and this is found,
begi nning at page 8 of your report. Are there features
of the Internet that, in your view, nmake it significant
in the discussion about the dissem nation of hate
messages?

DR TSESIS: Yes, the -- the Internet
makes it nmuch easier to dissenm nate speech on a w der
scale. It allows for very cheap publication, sonething
t hat woul d have been inpossible prior to the Internet,
for people sinply publishing print nedia. And it -- it
allows for groups who are very far off, to share ideas
and -- and coal esce.

MR. FOTHERG LL: Have you done any
i ndependent research into the phenonmenon of hate on the
I nt er net ?

DR TSESIS: Yes, |'ve |ooked at
nunerous hate sites.

MR. FOTHERG LL: Can you el aborate on

that, and tell us your concl usions?
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DR TSESIS: M conclusion is that
they really are trying to get a community of peoples
who are |ike-m nded, who -- not only do they -- do they
want people to hate, they want people to act violently
agai nst individuals so --

MR FOTHERG LL: Let ne stop you
there. What, precisely, do you base that concl usion
on?

DR TSESIS: Well, for exanple,

Nati onal Qbserver, on it's website calls for biological
terrorism The National Socialist Party says -- has a
magazine on its website that says, "Total War is the
Shortest War", that -- the Nazi party. The Wrld
Church of the Creator, whose |eader is nowin a federa
penitentiary for threatening a judge, Mtthew Hal e,
says -- their battle cry on their website is -- is
"race war."

MR FOTHERG LL: Al right. In your
di scussion in the report, you then tal k about
commercial filtering devices. And can you give us some
i dea of what sort of work or research you' ve done into
commercial filtering devices, and what concl usi ons
you' ve reached?

DR TSESIS: Wwell, 1've -- 1've

researched the forns of filtering devices, how they are
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used, and al so what's happened when they've been run.
And |'ve | ooked at it, both fromthe private side, that
is, is users -- individual users, and libraries.

And what | found is that they are
very good begi nnings, they're very nice starts, but
t hey are inadequate because they always tend to have
some agenda, which is often very good, but ruch nore
[imted than what a public entity governnent, for
exanpl e, can do.

And al so, they don't have the sane
conmuni cative effect as a | aw does. They -- the allow
i ndi vi dual s who want them to use them

The problemis, that if someone wants
to participate in a hate group, that person isn't going
to buy a filter. That person is going to sinply use
their machines to go there. Nowif there was a | aw,
that -- things would be different.

MR FOTHERG LL: And anot her idea
t hat you' ve given sone consideration to, is sonething
call ed the "marketpl ace of ideas"?

DR TSESIS: Yes.

MR. FOTHERG LL: And can you
el aborate on that a little bit, and tell us whether you
think that that is an effective way of responding to

hat e messages on the Internet?
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DR TSESIS: | don't think that's an
effective way of responding to nessages on the
Internet. On the one hand, it's a -- it's a wonderful
nodel . Wen it -- when it cones to denocratic speech
and speech that isn't intended to stifle the opinions
of ot hers.

That -- when the narketplace of ideas
is abused for the purpose of underm ning free speech,
and tries to exploit the notion of -- of debate, in
order to stop debate, that is to say, to stop debate
for arbitrary purposes such as race, colour, religion
and national origin, then it's inaccurate to say that
truth always wins out in that market.

It did not win out in Germany, it did
not win out in the United States, because in both
pl aces, there were plenty of people who spoke out
agai nst anti-Semtismand racism but they sinply did
not win out the marketplace of ideas.

MR FOTHERG LL: Based on the
research that you've done into international regulation
of the Internet, do you think that regul ation of the
Internet is a practical goal ?

DR TSESIS: | do.

MR FOTHERG LL: Can you expl ai n why

you believe that?
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DR, TSESIS: Well --

M5 KULASZKA: Excuse ne, but |
don't -- was he qualified as an expert in international
control ?

THE CHAI RPERSON: O the Internet?

M5 KULASZKA: Yeah.

MR FOTHERG LL: Well, he's offered
us conparative perspectives on how numerous countries
seek to regul ate nessages, and |I'masking him on a
practical level, is it his viewthat this kind of
regul ation is even possible.

M5 KULASZKA: Well, conmparative | aw
of different countries is one thing, but isn't this
sonmet hing different, international control?

MR FOTHERG LL: | don't think | said
international control. | said, is it arealistic goa
or practical goal.

MR. CHRISTIE: Well, this requires
some know edge of the capacity to elim nate nessages
fromthe Internet as a whole, throughout the world,
which is a technical question. [|'mnot sure that he
was qualified in that area

MR FOTHERG LL: | disagree that it's
a technical questions. | think it's a-- it's a

guestion of regulation and enforcenent, which is
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sonething that Dr. Tsesis has been exam ning.

THE CHAI RPERSON:  So you are aski ng,
based on his historical analysis of things |ike slavery
initself --

MR. FOTHERG LL: No, no, it's --
based on his understanding of regulatory initiatives in
various countries --

THE CHAI RPERSON:  Yes?

MR FOTHERG LL: -- does he believe
that regulation of the Internet -- and | want himto
specifically consider the anomaly of the United States,
which he's referred to -- does he believe that this is
a realistic goal, particularly given First Amendnment
protection of --

THE CHAI RPERSON: | haven't qualified
himas an expert to give nme that opinion. The
context -- let's look at the record, the transcript.
Vll, we won't do it now --

MR, FOTHERG LL: No.

THE CHAI RPERSON:. -- but in the
context of our discussion earlier, the nmethod by which
| authorized this expertise was nore to -- to inform
the Tribunal, through his studies, of the conmparative
law context. It wasn't to go further than that. 1'm

sorry. | disagree. Ckay.
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MR FOTHERG LL: Al right. That's
fine. | wonder if | mght just have a nmonent to confer
with my coll eagues?

THE CHAI RPERSON:  Sur e.

MR, FOTHERG LL:

| think, in the

interest of tine, |I'll conclude the

exam nation-in-chief at that point.

THE CHAI RPERSON:

Ckay. And given

t here had been a couple of mnor rulings that |'ve just

made, just -- further to objections, if counsel -- |

guess particularly counsel for the respondent or the

other intervening parties, feel there are excerpts in

this text that fall into that area where |'ve said

don't think it -- it falls under his qualifications,

they should bring that to nmy attention. At least, if

we're not -- not necessarily to delete it, but |east

bring it to ny attention, in the course of your

guesti ons.
MR FOTHERG LL:

with Dr. Persinger, that's --

THE CHAI RPERSON:

MR, FOTHERG LL:

with Dr. Persinger, that's --

THE CHAI RPERSON:

Persinger. That's right.
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MR. FOTHERG LL: Yes.
CROSS- EXAM NATI ON BY MR. CHRI STI E
MR CHRISTIE: You said "there's

never a bite wi thout a bark". s that correct, sir?
DR. TSESIS: | -- Gordon Allport said
it. | -- agreed with him yes.

MR CHRISTIE: What |' m concerned
about is the fact that the bite doesn't cause -- or the
bark doesn't cause the bite. It mght warn of its
com ng, but it doesn't cause it, right?

DR. TSESIS: It does -- definitely
does not al ways cause it.

MR CHRISTIE: No. And of course,
it's also true that exanples you' ve given, one of which
was Burundi, anong others, perhaps. But the Tutsi-Hutu
conflict, which in nost people's mnds, was a nassacre
recently anyway. Taken apart and separate fromthe
hi story of that conflict, can you give any assurance
that the recent events woul d have happened?

THE CHAI RPERSON: The recent --

MR. CHRISTIE: It's okay. | should
be nore concise. The --

THE CHAI RPERSON:  Well, | -- | m ssed
the earlier portion of the question.

MR CHRISTIEE |I'msorry. Perhaps to
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be nore pointed and get to the point. There was a huge
hi story of repression of the Hutu by the Tutsis in the
19th century, wasn't there?

DR TSESIS: Not -- inthe -- in the
early 20th century.

MR CHRISTIE: Yes, but even earlier.
The Hutu were slaves of the Tutsis, who were nuch
bi gger and stronger and nore war-1like than the Hutu?

DR TSESIS: That -- that's
i naccurate. That's part of the stereotype that they
were bigger. That -- that -- that is anal ogous to the
sort of stereotype that Jews have bigger noses. The
Tutsis were -- there were reports the Tutsis were
taller than Hutus, that they were somewhat bi gger and
taller. There was -- wasn't slavery, it was forced
| abour, but they were oppressed, undoubtedly. The
di fference was --

MR CHRISTIE: Wsat's the difference
between -- in a primtive society, what's the
di fference between forced | abour and sl avery?

DR. TSESIS: The -- there's a large
di fference between peonage and sl avery because sl avery
is a permanent condition, and peonage is a tenporary
condi ti on.

MR. FOTHERGQ LL: Okay, I'Il leave it
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there. You' ve nmade whatever the distinction is.

| put it to you that there was a
hi story of intense violent conflict between Tutsis and
Hutu t hat goes back well into the 19th century. Do
you agree?

DR TSESIS: | would put it the early
20th century. But your point is correct, that there
clearly was a violent -- there was violent conflict
bet ween the two groups.

MR CHRISTIEE And it wasn't always
t he case that Hutus thought of the Tutsis. There were
ti mes when the other unfortunate situation occurred,
right?

DR. TSESIS: There was one huge
massacre in Burundi, which you nmenti oned.

MR CHRISTIEE O who by who?

DR TSESIS: In Burundi, it was in
fact, the Tutsis slaughtered Hutu, and it wasn't really
quite that, it was even perhaps worse, because it was
Hutu intellectuals and spiritual |eaders who were
sl aughtered by the Tutsis and --

MR. CHRI STIE: Ckay.

DR. TSESIS: Go ahead, |I'msorry.

MR. CHRISTIE: So woul d what ever nmay

have been the speech of Hutus regarding Tutsis, calling

StenoTran



© 00 N o o b~ w N P

N RN NN NN R R R R R R R R R R
g N W N P O © O N O 0o »h W N B O

3486

t hem cockroaches, | put it to you there is no evidence
that the violent reaction that did happen, would have
happened, wi thout the previous violent history between

the parties?

DR. TSESIS: | think they were
entirely interlinked, but without the -- w thout the
stereotype of the Tutsis, it would -- could have not --

t he genoci de could not have cone about in Rwanda in
1994.

MR CHRISTIE: Wll, the -- the
stereotype of the Tutsis, which you say was expressed
by certain Hutus, was in response to an earlier
stereotype of the Hutus by Tutsis, which had resulted
in violence to the Hutus, isn't that true?

DR. TSESIS: They were very -- they
were really very different stereotypes. The -- the
Hutu was stereotyped as bei ng soneone who's -- was a
nore neni al | abourer.

Now, obviously, that -- that's a put
down. And certainly, there was -- there were
statenents on both ends. But ultimately, what the --
there was a really big break. Wat happened in 1957
is -- is that Kayi banda, President Gregory Kayi banda,
who becones president of Rwanda after independence,

wites a mani festo of the Bahutu -- in which he speaks
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about how the Hutu needs to throw off their oppression,
and that -- there is a formof advocacy in -- that
cones about exterm nating the Tutsi.

MR CHRISTIE: Wre they oppressed?
TSESIS: Were the Hutu oppressed?
CHRI STI E:  Yeah.

533

TSESI'S: They were definitely
oppr essed, yeah.

MR CHRISTIE: Ckay, that's -- that's
all 1 need to know. So what |'mgoing to put to you is
the -- the treatment of Hutus by Tutsis is a historical
context far nore significant than any conmmuni cation
whi ch woul d have -- than any comunication w thout a
hi storical context?

DR TSESIS: It -- there has to be a
hi storical context in which the hate speech can be used
for the purpose of discrimnation, in hate crines or
genoci de.

MR. CHRISTIE: The nore |ikely cause
of any hate crinmes or genocide is the experiential and
hi storical context that precedes it. Because,
suggest to you that even hate speech, w thout a
hi storical context, has no persuasive ability.

DR TSESIS: Wll, hate speech don't

exi st in a vacuum but hate speech is a stereotype
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that's based on fallacy. So history is real and -- for
exanpl e, the oppressions you spoke about, by the -- by
Tutsis against the Hutu was real, it was factual, it
was historical. But the stereotype that was created

was unreal, and the stereotype is essential for
targeting a particular group. Oherw se, the target
woul d not have been the Tutsis, but the target would
have been sonmewhat nore dissipated, and not specific to
an insular group of inmmutable characteristics.

MR CHRISTIEE Well, let's be honest.
The historical context reinforced and created these
tribal stereotypes.

DR. TSESIS: No, the -- the
hi storical context of what the Tutsis did to the Hutus,
there -- they could not have possibly justified
statenents about exterm nating Tutsis as if they were
cockr oaches.

MR, CHRISTIE: Well, | didn't ask you
whet her the statenents were justified. Wat | asked
you what was, whether these two groups thought of each
ot her, and fought each other along tribal lines, in the
past ?

DR TSESIS: They were not tribes.
That's a m scharacterization.

MR CHRISTIEE Well, did they
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consi der thensel ves tribes?

DR TSESIS: No.

MR. CHRISTIE: On.

DR. TSESIS: They were social groups.
In fact, part of the stereotype that you spoke about --
in fact, the Tutsis were separated fromthe Hutu sinply
because the Bel gi ans determ ned that everybody who had
ten cows was going to be a Tutsi

MR CHRISTIEE Well, is that right?
And you are telling us that as a matter of fact?

DR TSESIS: Ten cows, that was it.
CHRISTIE: Is that right?
TSESIS: Then you were Tutsi.

2 3 3

CHRI STIE: Were did you get that
i nformati on?

TSESI S:  Nunerous books.

CHRI STI E:  Nunerous books?

533

TSESIS: That's right, yes.

MR CHRISTIE: And before that
determ nati on was nmade on the basis of ten cows, there
was no such thing as a Tutsi?

DR. TSESIS: There was a thought that
there was -- there was -- nobody really new. The
t hought is -- there is a theory that is disputed in the

literature, that says that the Tutsis came from
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Et hiopia. But ultimtely, there was no proof of
t hat --

MR CHRISTIE: D d they have --

DR, TSESIS: -- but there was al ways
t hought that they were separate groups, and they may --
may have been. But what wound up happening is that
fromthe time of the colonial period with Germany, the
Hutus and the Tutsis began to intermarry, and it becane
uncl ear --

MR CHRISTIE: | thought it was
Bel gium that --

DR TSESIS: Belgiumwas the second
colonial power. First there was Cernany.

MR CHRISTIEE Well, that's fine.
Did they have different |anguages?

DR. TSESIS: No, they had one.

MR. CHRI STIE: The had one | anguage?

DR. TSESIS: One | anguage, yes. One
| anguage, one God.

THE CHAI RPERSON. One | anguage, one
di al ect, you said?

DR. TSESIS: One | anguage, one GCod.
A CGod.

THE CHAI RPERSON: Oh, one GCod.

DR TSESIS: Yes.
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MR. CHRI STI E:  Uh- huh.

DR TSESIS: And then Catholicism
after that.

MR CHRISTIE: So they were al
Musl i mthen, or were they Christian?

DR, TSESIS: They -- they becane --
the Catholic church was the dom nant religion. They
were all Catholic.

MR. CHRISTIE: Uh-huh. So they had
no different tribal or ethnic custonms, and no apparent
di sparities in colour or distinguishing features?

DR TSESIS: Well, there was a claim
that -- there was a claimthat Tutsis noses | ooked
different, so during the rapes that happened during the
genoci de of Rwandan -- agai nst Tutsi wonen, often they
were raped and their noses were cut off.

So there were sone clains about
their -- their physical features, that wound up | eading
to certain stereotypes that lead to violence. But the
only difference was really socially, what -- what they
were doing. There was a thought that they were
physically different, but ultimately, there was --
again, based on a stereotype. There was a difference
bet ween the Twas, who was a third -- who were a

third --
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MR CHRISTIE: Excuse nme, | didn't
ask you about that, so let's not go too far. Because |
don't have much tine. Let's just deal with what | ask
you, rather than speaki ng about other things.

So then how would a Hutu know who was
a Tutsi, who was --

DR. TSESIS: They were identified --

MR CHRISTIEE -- and let ne finish
the question -- if they didn't count the nunber of
cows?

DR TSESIS: No, the -- the cow
situation didn't -- didn't apply after the Bel gi ans
determ ned what -- what was there --

MR. FOTHERG LL: kay, so then how
woul d they know who was a Tutsi and who was a Hutu?

DR TSESIS: Based on their identity
cards. And what the -- the genocide devol ved was --
nei ghbors killing neighbours, relatives killing
relatives. They sinply knew who was a Tutsi.

MR. CHRI STI E:  Uh- huh.

DR TSESIS: And so the identity
cards thenselves -- they set up roadbl ocks, and as
people tried to | eave roads, they checked their
identity card, and if they were Tutsi, they slaughtered

t hem
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MR CHRISTIE: | see. So there's
absolutely no distinctions of race or even religion,
but sone nebul ous concept that had no reference to
anything enpirically verifiable, except an identity
card?

DR TSESIS: That's a great question.
The -- you know, there is sone dispute as to whether or
not there was an ethnic difference. There is no clear
record of it. W didn't know very much about the --
the country of Rwanda, before the 19th century at all.

MR. CHRI STI E:  Uh- huh.

DR TSESIS: So we're unsure. |t may
be that ethnically, in fact, in their origin, they were
di stinct people. But ultimately, their religion is the
same, their language is -- was the sanme. The -- the
only difference was that the Tutsis were cow herders,
the Hutu were agronom sts, and the Twas were hunters.

MR. CHRI STIE: kay, so according to
you, there was nothing distinguishing in them on the
basis of race, religion, ethnic origin, sex, sexual
orientation or any of those categories?

DR. TSESIS: No, in fact, they --
they intermarried, that they --

MR CHRISTIEE Well, do you want to

answer ny question or -- | didn't ask you about
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marriage. Pl ease.

DR TSESIS: Well, sex. You asked ne
about sex --

MR CHRISTIE: Okay, well, | can
i magi ne there were nen and wonen.

DR. TSESIS: Oh, gender? You nean
gender ?

THE CHAI RPERSON: One at a time, one
at a tine.

DR. TSESIS: Yes, they --

THE CHAI RPERSON:. Let ne hear a
guesti on here.

MR CHRISTIE: Well, apparently
according to you, there was nothing to distinguish them
on the basis of race, religion, ethnic origin, sex,
sexual orientation, nental or physical disability, and
marital status, right?

DR TSESIS: That's right.

MR CHRISTIE: The only thing was an
identity card, which had no enpirical reference, except
atitle, Tutsi or Hutu?

DR TSESIS: That's correct.

MR CHRISTIE: Thank you. Klebold
and Harris, you claimto have know edge of their case,

and referred to it in your evidence. Wre they exposed
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to hate speech?

DR TSESIS: Yes.

MR CHRISTIE: \here?

DR TSESIS: On the Internet.

MR. CHRI STIE: Wen?

DR TSESIS: Well, at |east
nine nonths prior to the -- the assault on the high
school .

MR CHRISTIE: How do you know this?

DR TSESIS: Research.

MR. CHRI STIE: Wat hate speech?

DR TSESIS: They were -- they were
i nvol ved in supremacist -- in sone sort of supremaci st
sites, and I'mnot sure what -- what the title of those
sites was.

MR. CHRISTIEE On? Well, where did
you get this information?

DR TSESIS: News reports.

MR. CHRISTIE: News reports? What

news reports?

DR. TSESI S: | --
MR. CHRI STI E: CNN? ABC?
DR. TSESI S: | don't renenber the

source but it's --

MR CHRI STI E: New York Times? You
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don't remenber the source, right?

DR TSESIS: | don't renenber the
source, but I think it's cited in my book.

MR CHRISTIE: \Where's your book?

DR TSESIS: In fact, I'mcertain
it's cited in ny book.

MR CHRISTIE: \Where's your book?
Look it up.

DR TSESIS: Sure. You know, it
| ooks Iike | did not cite it here, but | can get you
the citation if you need it.

MR CHRISTIE: Yes. Tinothy MVeigh.
There's no evidence that he ever read anything on the
Internet, is there?

DR TSESIS: Not that |I'm aware of,
but the speech that cones on the Internet is like
speech -- any other place.

MR CHRI STIE: Your evidence was that
you say he read the "Turner Diaries"?

DR TSESIS: That's right.

MR. CHRISTIE: And did he tell you
t hat ?

DR TSESIS: Again, this is wdely
reported. There's never been any dispute about this.

MR. CHRISTIE: Well, | don't suppose
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anybody asked M. MVeigh, did they?

DR TSESIS: | don't know that -- the
answer to that question.

MR CHRISTIE: This WIIliam King
exanmpl e involved -- involving Janmes Byrd Jr. \What do
you know about that? D d you read the transcripts?

DR TSESIS: Texas case. There was
no hate crime statute there. The nman -- the man was
involved in a hate group, cane out of jail, caught a
bl ack man, tied himup to the back of his truck,
dragged hi maround until he was dead.

MR. CHRI STIE: Wat hate group are
you tal ki ng about ?

DR TSESIS: \White suprenaci st group
| don't renmenber the specific one.

MR CHRISTIE: How do you know it
wasn't just a hate group that hated everybody?

DR TSESIS: Well, it was a white
supremaci st group. | don't know who they hat ed.

MR. CHRISTIE: Well, how do you know
it was a white supremaci st group in jail?

DR. TSESIS: Again, the -- that --

that's -- the universal report of that crime in -- it
was sonething that was -- that -- the normal report on
t hat .
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MR CHRISTIEE Wat? Ddn't hear
you.

DR TSESIS: That was the norma
report in the nedia.

MR. CHRISTIE: Can you give ne a

single reference of -- either in your book or anywhere
el se?

DR TSESIS: Again, | -- if | had
known that there -- there was need of a footnote, |

woul d have been glad to do it and --

MR CHRISTIEE Well, was there a
footnote in the book?

DR. TSESIS: Pardon ne?

MR CHRISTIE: |Is there a footnote in
your book?

DR TSESIS: [|'mnot sure. No, |
don't specifically cite -- a location --

MR CHRISTIE: Okay, that's fine.

DR, TSESIS: -- but this is sonething
that | found through news sources.

MR CHRISTIE: You referred to
American slavery as an exanple of the inportance of
hate speech laws. |Is it your argunent that American
sl avery woul d have been prevented if there were hate

speech | aws?
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DR TSESIS: It's ny argument that
wi t hout hate speech, there would have been no -- no
exclusive slavery of blacks. Slavery would not have
been confined to bl acks.

MR. CHRISTIE: Well, it's ny
understanding that -- historically, that blacks weren't
the only slaves in America?

DR TSESIS: Up until the -- the late
18th century, there were native American slaves and
the -- as well as blacks but it --

MR CHRISTIEE And Irish slaves?

DR TSESIS: No.

MR. CHRI STIE: Never, eh?

DR TSESIS: There were indentured
servants who were Irish

MR FOTHERG LL: Oh, indentured
servants? Yes, right. Well --

DR TSESIS: Yes. |In that case, for
years, terns of years.

MR. CHRISTIE: That's right. To pay
back their passage?

DR TSESIS: That's right, yes.

MR CHRISTIE: Different contract?
Sl avery was --

DR TSESI S: No, no different
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contract. |It's a m scharacterization. Blacks were not
brought over on contract. There were some extrenely
early cases in the early part of the -- blacks were
forced here.

MR CHRISTIE: Yes, okay, well |
accept your -- your historical know edge on that.

Sl avery is an ancient practice that precedes Anerica,
doesn't it?

DR TSESIS: Yes.

MR. CHRISTIE: And slavery of blacks
was quite common in Rome?

DR TSESIS: Slavery of all nmen of
races was conmon in Rone, as -- you know, to be honest
with you, | don't have expert -- | know about that, but
| don't really have an expertise about it.

MR CHRISTIEE Al right. Now, so is
it your viewthat slavery in the United States, of
bl acks, was caused by sone raci st speech that preceded
it, or was it caused by the -- was it nerely a product
of the existing slave trade?

DR, TSESIS: It was a product of the
exi sting slave trade, but it was absolutely essenti al
t o maki ng bl acks, exclusively, slaves.

MR CHRISTIE: Well, blacks were

excl usively sl aves before the | anguage conceived of
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that idea, weren't they?

DR TSESIS: They were -- there was
al ready dehumani zi ng di scourse about blacks in the 16th
century.

MR CHRI STIE: Neanonadi es speaks in
derogatory terns about bl acks, doesn't he?

DR TSESIS: |'munaware of that.

MR CHRISTIE: You are, eh? Now,
| ndi an renoval. Are you aware of any of the culture of
Canada regarding treatnent of Indians?

DR TSESIS: Very -- little.

MR. CHRISTIE: Are you aware of the
massacre of the Little Big Horn, where the Sioux were
driven off their treaty-granted |ands by CGeneral Terry
and ot hers because they wanted the land for the gold,
the Black Hills? That's American history, isn't it?

DR. TSESIS: O course, yeah

MR. FOTHERGQ LL: Were you aware that
Sitting Bull was a respected and wel coned refugee in
Canada?

DR TSESIS: | don't know, but I'm--
|'mglad to have | earned that.

MR. CHRISTIE: Are you? Wll, maybe
you can include it on a future discourse. But | put it

to you that historically, if you |earn anything about
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Canada, you wouldn't disagree with that? He lived in
Canada for many years.

DR TSESIS: |If that's accurate. As
| say, | don't have any know edge of --

MR CHRISTIEE Wuld it -- would it
not indicate a different attitude towards Sitting Bul
and the Sioux, and other Indians?

DR TSESIS: |In Canada?

MR CHRI STIE  Yes.

DR. TSESIS: Well, if what you are
saying is --

MR CHRISTIE: If what | say is true?

DR TSESIS: Yes, yes.

MR CHRISTIE: Ckay. Wat about the
Royal Proclamation of 1763? Do you know anyt hi ng about
t hat ?

DR. TSESIS: | do not know what you
are referring to.

MR CHRISTIE: Hey, that -- if | put
it to you that the Royal Proclamation of 1763 by King
George of England, vis a vis, the whole of the Enpire,
including the United States at that time, but certainly
appl ying to Canada today, recognized the right of
| ndi ans to the ownership of their land and the duty to

negotiate treaties with them |If | put that to you,
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woul d that include a slightly different attitude in
Canada toward | ndian property?

DR. TSESIS: Again, you are asking me
things that | have no expertise on.

MR CHRISTIE: Okay, |I'mnot asking
you for expertise in the Royal Proclamation of 1763,
but I"'mputting it to you because you're the expert
here, on Indian renoval. And you're saying that the
cul ture of Canada shoul d consider the American
experience of racist stereotypes, which were used to
constitute a basis for Indian renoval --

DR TSESIS: | -- the only thing I --
| can -- the best that | can answer your question would
be to say that if the treaty of 1763 --

MR CHRISTIE: It's a Royal
Procl amati on, not a treaty.

DR TSESIS: Royal Proclamation,
pardon ne. |If the Royal Proclamation -- allowed for
t he ownership of |and by native Anericans throughout
the colonies, then it was clearly something that was
vi ol at ed because of m sgui ded stereotypes later on in
the United States.

MR CHRISTIE: In the United States?

DR. TSESIS: As | said, | --

don't -- the specific exanple you give, | sinply don't
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know and | can't really conment.

MR CHRISTIE: Al right, that's
fine. That's for me to argue if it has any
significance here | ater perhaps.

Now, | put it to you that the Royal
Procl amati on of 1763 required conpensation for any
di spossession of lands. Now, that would indicate a
different attitude than you are describing in Anerica,
woul dn't it?

DR TSESIS: Again, | do not have the
qualification to answer that. | don't know the
surroundi ng circunmstances. You are asking about a
proclamation |'m unaware of.

MR CHRISTIE: Well, I'm-- |I'"m not
aski ng you about a proclamation. |'mputting it to you
that, if that was the state of the royal proclamation,
to require conpensation before taking Indian land, it
was a different attitude and culture towards I|ndians,
in that part of British North America, that you have
described in the 19th century --

DR. TSESIS: Once again -- I'msorry,
| sinply don't have the know edge to answer that. |
know that there were --

MR CHRISTIE: Wy don't you honestly

admt --
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THESI S: W

1, 1'"mjust going

to the best of nmy ability,

because |1've had the sanme question posed so if | --

t he questi on.

answer, of course,

VR.

DR.

CHRI STIE: You're not answering

TSESI S: -~

is that | don'

do what | can. My

t know that treaty.

But | do know that there were nunerous Anmerican

treaties that prohibited whites from encroaching on

nati ve Anerican | and,

systemati cal l vy,

into the western territories.

by --

| aws that were viol ated,

by vari ous

col oni sts encroachi ng

Now, whet her t hat

happened in Canada too, | have no idea.

equi valent to the Roya

VR.

CHRI STI E:

United States vis-a-vis --

| finish.

DR.
VR.

DR.
VR.

TSESIS: Th
CHRI STI E:

TSESI S:  Go

Do you have any

Procl amati on of 1763 in the

ere was --

Excuse ne, wait until

ahead.

CHRISTIE: Vis-a-vis the attitude

of the American governnent, to al

DR.

TSESI S: |

| Indian | ands?

know t hat there were

nunerous treaties that allowed native Americans to keep

| and.
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MR. CHRI STIE: Unh-huh. Right.

DR TSESIS: Wiether that applied to
all -- I"'munaware of any law in the United States that
applied to all native Anericans, but ones that were
specific to states and tribes. And --

MR CHRISTIE: Yes, | understand this
di stinction.

| put it to you that there -- there's
no Canadi an equi val ent of the invasion of Indian
territory that resulted in the massacre of the Little
Bi g Horn?

DR TSESIS: You can put it to ne,
but | have no way of knowi ng whether you are correct.

MR. CHRISTIE: So in other words, you

have no know edge, really, of the Canadian cultura

hi story regarding the treatment of Indians. Isn't that
fair?

DR TSESIS: Wwll, |I have -- not a --
not a large group of know edge, |'ve never witten
about it.

MR. CHRISTIE: Now, would you agree
with me that if there was a different culture, vis a
vis the treatnent of Indians, your prem ses about the
signi ficance of hate speech are affected?

DR TSESI S: No, | woul d not.
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MR CHRISTIEE Onh, so it doesn't
matter what the history of a country is, because
anot her country had a bad treatnent of |ndians because
of that stereotyping?

DR. TSESIS: No, | wouldn't say that.
What | would say is that stereotyping is sonething that
has universally been essential for the creation of
ci rcunstances that have allowed for discrimnation,
oppression, hate crinmes and genocide, and that the
danger is, to take for granted that a denocracy |ike
Canada can never becone -- can never -- that no one in
a -- in a denocracy can exploit racist rhetoric in
order to come to power, and cause harmto a particular
gr oup.

MR. CHRISTIE: Well, under the
headi ng, "Oppression and Substantial Concern", you use
t he exanpl es of Nazi Germany, Anerican slavery, and
| ndi an renoval, because they are exanples of a
correl ati on between hate speech and bad results, right?

DR. TSESIS: Not only a correlation,
but where there were specific statenments that use the
stereotype in the -- in the oppression itself -- or by
t he oppressors, rather, thensel ves.

MR. CHRISTIE: On, fair enough. But

the fact is that the -- for exanple, the "Protocol s of
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the El ders of Zion" were by no neans restricted in
their distribution to Gernmany, were they?

DR TSESIS: No, of course not.

MR CHRISTIE: They were distributed
in England, weren't they?

DR TSESIS: They were distributed
t hr oughout the world. They still are.

MR CHRI STIE  Yes.

DR, TSESIS: It's a published book.

MR. CHRISTIE: Yes. And they seem
according to you in your reference, to have had an
effect in Germany, correct?

DR TSESIS: They did have an effect
i n Germany.

MR CHRISTIE: Thank you. But they
had no effect in England? They had no effect in
Canada - -

DR TSESIS: There was a fascist
novenent in England --

MR. CHRISTIE: Right.

DR TSESIS: In fact, the -- the
first hate speech law in England was specifically to
respond to the brown shirt novenent that was arising
t here.

MR CHRI STI E: Not the brown shirt.
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That was Cer nany.

DR, TSESIS: That was Germany as
well, that's right.

MR CHRISTIEE Well, it wasn't brown
shirts in England, sir. [If you know anything about the
hi story of England, which | take it you now claim
it --

DR TSESIS: That's nmy nmenory. |'Il|
be glad to correct --

MR. FOTHERG LL: Cnh, that's your
menory? Al right.

So | suggest to you that actually,
there were many factors that had contributed to the
rise of Hitler, and speech was by no nmeans, a causative
or necessary ingredient. Do you agree?

DR TSESIS: No.

MR. CHRISTIE: Well, ook, did the
Treaty of Versailles create massive unenploynent in
Ger many?

DR TSESIS: Yes.

MR CHRISTIE: D dthe Treaty of
Versailles create fertile ground for the emergence of
conmuni sm and the devel opnent of communi smin Germany?

DR. TSESIS: Yes, it did.

MR CHRISTIE: WAas there -- prom nent
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conmuni sts who were very influential in Germany in the
1920s?

DR. TSESIS: There was certainly a
vying for political power between communists, that --
you know, they could have -- communi sts coul d have cone
to power, yes.

MR CHRISTIE: Yes, and wasn't the
basic alternative -- the two maj or conpeting forces,
Nati onal Socialismand Communi sm in Germany in 19207

DR. TSESIS: Wll, the -- the --

Nazi smin Germany earned a very small portion of the --
the vote in the 1920's, so that -- that's a phenonenon

of themcomng to power a little bit later. But if |

can correct nyself on the -- you are right, it wasn't
brown shirt, it was the black shirt nmovenent in -- in
Engl and.

MR CHRISTIE: Yes. You put that in
your book, | suppose?

DR TSESIS: Yes.

MR. CHRISTIE: D d you have a
contract with the governnment of Canada to devel op your
expertise?

DR TSESIS: | had a contract for
doing my expert w tness report, yes.

MR. CHRISTIE: Yes, and how nuch were
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you paid for it?

MR FOTHERG LL: | object on the sane
grounds -- this is being objected to -- as the request
to the specific fee paid to Dr. Mock.

MR CHRISTIE: | have cross-exam ned
expert witnesses in literally thousands of cases, and
the retainer they are paid is just one of many factors
open to argument, and | just want to reiterate that |'m
asking for -- for that.

MR FOTHERG LL: | can certainly
confirmthat he's been paid to prepare his report, and
for his time here.

MR. CHRISTIE: And are you also paid
for your attendance in giving evidence?

MR FOTHERG LL: Yes, he is.

MR. CHRISTIE: And how nuch?

MR FOTHERG LL: Well, the sane
obj ection, sir.

MR CHRISTIE: Well, respectfully
sir, the significance of an opinion --

THE CHAI RPERSON: Sir?

MR CHRISTIE: -- if a person is paid
amllion dollars, that's really kind of significant.
If they're a nom nal professional fee, then it's

actually additional to their credibility, and it does
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make a difference. So --

THE CHAI RPERSON:  Ckay.

MR CHRISTIE: -- | apologize for
asking the second tine. But it's just -- |'ve thought
about it a lot, and I know what has happened in
mllions of other cases. |It's just routinely said,
"Here it is." And that's --

THE CHAIRPERSON: In -- on the first

occasion, it sort of went away. There was a debate

over it. | don't think I ruled per se on that |ast
one. It sort of went away, and it -- it wasn't
necessary, | guess, in the context of everything that

was that going on. Do we want to have a full debate on
this issue right here now?

MR. FOTHERGQ LL: Let me just suggest
one possi bl e resol ution.

MR CHRISTIE: W don't have tine.

MR FOTHERG LL: The privacy interest
that |1'm advancing, is of course, Dr. Tsesis's, and
perhaps it's up to himwhether it's sonething he w shes
to disclose. |If it's not sonething he wishes to
di scl ose, ny understanding is that under the Access to
Information Act, M. Christie could probably get the
total anmobunt paid, eventually. But there is a basis

for objecting to the hourly rate, on the basis of
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personal information

THE CHAI RPERSON:  No, wait. [It's for
this hearing that we're talking about. And if we are
going to go down that road, then let's yank out our --
ny statute here. \Were is ny statute?

MR. CHRISTIE: |'mprepared to | eave
it this way because of tinme. Here's what I'd |like
to --

THE CHAI RPERSON: We can -- if there
is an issue of privacy, sone sort of conpelling reason,
we can just go into the act, section 52, and it enables
nme to nake -- to hold an in-canera hearing, and the --
t he docunment is, it's filed under a separate file at
the Tribunal, so it's |l ess accessible, and you can get
the informati on and argue it.

MR FOTHERG LL: | certainly have no
objection to doing that.

THE CHAI RPERSON: Right. But | can
do it only if it falls under the statute. O herw se,
| -- I'"macting outside ny powers. |If you would Iike
to do it afterwards, and then leave it for argunent, we
can do that, too

MR CHRISTIE: Please. | take it,
sir, just to wap this up quickly, you do have a

contract, it does involve the paynent of noney, and you
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do have it available? It could be produced if the
Tri bunal thought it was relevant? |Is that a fair
st at enent ?

DR TSESIS: Yes, if -- if the
Tri bunal ruled that way, of course.

MR CHRISTIE: Uh-huh. Ckay, fair
enough. Do you mind revealing it?

DR TSESIS: | would -- | would -- 1|
do not want to, but again --

MR CHRISTIE: Ckay.

DR TSESIS: -- if the Tribunal rules
that | nmust, then I'll do so.

MR CHRISTIE: Well, then it'Il -- it
will have to be dealt with sone other way then.

You wote about Mauritanian sl avery,
right?

DR TSESIS: Yes.

MR. CHRISTIE: And | know obviously,
you' ve never been to Mauritania?

DR TSESIS: No.

MR. CHRISTIE: And you've talked to
one Mauritani an slave, correct?

DR TSESIS: That's right, yes.

MR CHRISTIEE Did you talk to any

ot hers?
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DR TSESIS: |[|'ve not, but |'ve read
t he accounts of others, and | cite to one in ny report.
MR CHRISTIEE Cte what, an account

or the conversation?

DR, TSESIS: It's an account -- no,
not the conversation, the -- let me just draw your
attention to it. This statenment by the -- "elderly

former slave" is not the person whom | interviewed.

MR. CHRI STIE: Onh, okay.

DR. TSESIS: This is a conpletely
separate account .

MR CHRISTIEE R ght, so we've got
two accounts really?

DR TSESIS: No, nore than two
accounts but, | mean, | -- |'ve read nore than two
accounts but -- this is one, and then | interviewed
anot her person and then --

MR. CHRISTIE: Okay. Now, you regard
the "Turner Diaries" as hate literature, right?

DR, TSESIS: That's right. As --

MR CHRISTIEE And if it was to be
pl aced on the Internet, you would call it a hate site,
right?

DR. TSESI'S: No, not necessarily.

MR, CHRISTIEE On. Well, however you
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define that, isn't it necessary to achi eve your goal
if it's as pressing and subsistent as you allege, that
we nust al so ban novel s?

DR TSESIS: No.

MR CHRISTIE: Wich -- and why not?

DR TSESIS: Well, because it depends
on the context and the content for which the novels are
bei ng used.

MR, CHRISTIE: Well, so if they are
used in a text, or a class, to discredit hate
literature, that would be okay, but if it's used by
someone who reads it and hasn't been preconditioned by
education that you would approve of, that could be a
problem is that it?

DR TSESIS: | certainly wouldn't
have said that. | would have said that if it's not
only in a class that's against hate literature, but
also in a class of literature. If it were sinply a
class in which one were studying literature, and there
were discrimnatory tones in there, but it was not for
t he advocacy, and did not have a substanti al
I'i keli hood, given the context of indoctrination, then I
don't think that there would be a problem if it were
used for history or literature. But if it's used for

indoctrination, as it was in the Keegstra case, then in
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that situation --

MR. CHRI STIE: What?

DR TSESIS: -- in Keegstra.

MR CHRISTIE: What did you just say?
DR TSESIS: If -- if --

MR CHRISTIEE D d you say that --

that the "Turner Diaries" was used for indoctrination
in the Keegstra case?

DR. TSESIS: Not that |'m aware of,

no.
THE CHAI RPERSON: | think he meant

hate literature. He was -- you began your discussion

with Turner diaries, but then he -- his answer evol ved

into hate literature broadly.

MR CHRISTIE: Oh, okay. Sorry.
vell --

DR. TSESIS: No, | was just saying
that if it's used -- if a novel with -- with some sort
of hateful nmessages towards an identifiable group with
a historical -- a history of oppression were used in a
class, as in Keegstra, to -- his speech was derogatory
about Jews, to indoctrinate, that's a different thing
than if a person says, Look, there is this hatred
agai nst this particular group, then of course |

woul dn't be against that, the latter, that is to say.
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MR. CHRISTIE: You have advocated for
the crimnalization of Hol ocaust denial, correct?

DR TSESIS: | have not advocated for
the crimnalization of Hol ocaust denial. |'ve offered
it as an exanple of hate speech that's prohibited in
ot her countries, that | think is a legitimte form of

regul ation.

MR CHRISTIEE Well -- all right.
You have advocated for it, | say, and you say that you
have sinply said it's -- it's good. Wuld that be a
fair statement?

DR, TSESIS: That it -- it's a good
law. | nean, | -- |1 don't want to qui bble with words.

Maybe you're right, we're saying identical things here,
yeah.
MR. CHRISTIE: Well, all right.
Let's analyze for a few minutes, the effect of
Hol ocaust denial on prohibition, if it's to be
effective. In view of the Internet, would you agree
with me, you would to have regulate the Internet in
respect to any |location or any website anywhere in the
worl d, where it could be placed, wouldn't you?
DR TSESIS: No. Let me be sure --
MR. CHRISTIE: No? Ckay, let nme --

if that's your answer --
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DR TSESIS: If |I may just explain --

then the -- the Tribunal wll --
THE CHAIRPERSON: |'mfairly sure of
what his explanation was but -- was somethi ng wong

with his explanation there?

MR CHRISTIEE Yes. No, well, | can
hear this all day |long, but his answer was no and | was
satisfied with it.

THE CHAI RPERSON. (Ckay, no. No
expl anati on i s necessary.

MR. CHRISTIE: Now, if -- you say
that you don't have to regulate the Internet conpletely
to elimnate Hol ocaust denial off the I|Internet,
correct?

DR TSESIS: No. Again, no.

You're -- you're misstating the argunment. You are

saying "you" are saying -- "you" can regulate, and I
can't regulate at all because --

MR. CHRISTIE: No, no. GCkay. Well,
| -- 1'll rephrase the question. 1'll rephrase the
guesti on.

DR TSESIS: Ckay. Now, if | may
answer. You, at this point, this is a
m scharacteri zati on

MR CHRI STI E: "Il wthdraw the
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guestion --

THE CHAI RPERSON:  Excuse ne.

MR CHRISTIE: -- and try and
rephrase it, so that even you don't m sunderstand ne.

In order to achieve the elimnation
of Hol ocaust denial literature off of the I|Internet,
woul d you not have to elimnate it fromwebsites in the
United States?

DR TSESIS: | guess what you are
saying is, would you have to elimnate it fromwebsites
in the United States for Hol ocaust denial to be
completely elimnated off the Internet. The answer is
yes, you would to have elimnate it fromevery pl ace,
ultimately.

MR CHRISTIE: Yes, that's what |'m
trying to get at. You' d have to elimnate it from
| ran, correct?

DR TSESIS: That's right, yeah.

MR. CHRISTIE: You'd have to
elimnate it from Saudi Arabia?

DR TSESIS: That's right.

MR CHRISTIE: And any country in the
wor | d where Hol ocaust denial was regarded as credible,
woul d have to be sonehow regul ated or disciplined, or

access to that country's Internet sites would have to
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be bl ocked, right?
DR TSESIS: | think you're right so
that if it -- just to make clear, | don't think that

Hol ocaust denial is considered to be credible in the

United States, even though it's perm ssible, | think at
this point --

MR CHRISTIE: | didn't say it was
credi bl e.

DR, TSESIS: -- under the free speech
| aws.

MR CHRISTIEE Did 1l say it was

credi bl e?

THE CHAI RPERSON: | thought you said
crimnal -- or credible?

DR. TSESIS: Credible, yes.

THE CHAI RPERSON: Ch, credible.

DR. TSESIS: He -- it would be --

THE CHAI RPERSON: | think the
guestion that he's asking is -- it's alnost technical,

but the way | understand it is, the Internet as it
functions, if you have sone famliarity with these

t hi ngs, unless you elimnate websites from al

| ocations in the world, that is, sending a nmessage

whi ch may be objectionable, it will -- it will continue

to circulate on the Internet?
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DR, TSESIS: That's true, yes.

THE CHAI RPERSON: It may -- it may be
banned in -- fromwebsites that are based in Canada or
France or England, but it can still circulate from

websites based in the United States or Saudi Arabia or
| ran?

DR, TSESIS: That's true, yes.

MR. CHRISTIE: And you also -- so
that really, to acconplish an effective renoval of
Hol ocaust denial from public view, you have to have
wor | d censorshi p?

DR TSESIS: No.

MR CHRISTIE: | put it to you that
you have to also identify and discrimnate between nere
Hol ocaust critique and actual Hol ocaust denial. You
woul d have to do that, too?

DR TSESIS: Yes, that's true.

MR. CHRISTIE: So you would have to
establish an authority sonmewhere in the world that
woul d identify sites that go over the Iine, and go into
Hol ocaust denial, and prohibit those, but allow those
that go up to the line, and just criticize or question
aspects of the Hol ocaust. You'd have to discrimnate
bet ween t hose two types, wouldn't you?

DR. TSESIS: No, you wouldn't.
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You --

MR. CHRISTIE \Well --

DR TSESIS: -- a country, an
i ndi vi dual country, would have to do that.

MR CHRISTIE: Ckay, an individual
country. But if all the countries didn't agree on it,
how woul d you elimnate the bad kind of Hol ocaust
deni al ?

DR. TSESIS: Well, if -- it's just
like any other law, right, so if not all law -- not all
countries agree with copyright infringenent, and sone
countries allow for copyright infringenment, that
doesn't mean that a particular country |ike Canada
shoul d not have | aws agai nst copyright infringenent,
just because it will be -- copyright infringenent wll
occur across the border anyway.

MR. CHRISTIE: | didn't speak about
copyright infringenment, because there -- that involves
the territorial significance of the aw. And
copyrights do have territorial boundaries, don't they?
Have you ever heard of a U S. patent?

DR TSESIS: O course.

MR CHRISTIE: Yes. Well, when we
are tal king about the Internet, do you agree that

any -- any Internet site in the world is accessible
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fromall others?

DR TSESIS: No.

MR CHRISTIE: You don't think that
any Internet site in the world is accessible to anyone
who's on the Internet?

DR TSESIS: Only potentially

accessi ble. The governnment of China, for instance, has

bl ocked all sites with the ".gov", so no sites with

.gov", which are all U S. governnent sites are
accessi bl e in China.

MR. CHRISTIE: kay, so let's see how
that woul d work for Hol ocaust denial or hate, as you
call it. If it didn't have a distinguishing synbol,
sel f-inposed di stinguishing synbol, then there would be
no way that you could block access to it anywhere in
the world, unless you bl ocked access to --
accessibility to those sites everywhere in the worl d?

DR. TSESIS: | see what you are
saying, and | see where you're going, and I -- and |
think that there is a very rel evant point you made
there, that there is -- if the domain nane did not
specify where it was comng from then you couldn't do
it.

But it ultimately wi nds up not being

the case, at |east according to the French court in the
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Yahoo case. Because the French court in Yahoo says
that -- that Yahoo -- Yahoo was -- for the sale of Nazi
paraphernalia through its search site, and the court
said that Yahoo was required to devel op technol ogy that
woul d prohibit the sale of Nazi propaganda sites to --
for their addresses to be transmtted to the United
States. So that Yahoo would be -- excuse nme, fromthe
United States to France. So Yahoo had to devel op --
unless it was to pay a fine in France, Yahoo had to
devel op a technol ogy to prohibit the dissenm nation of
Nazi paraphernalia selling sites fromthe United States
to France.

MR. CHRI STIE: Wat we have in your
exanple is the inposition of the nost authoritarian
regime on the nost |liberal regine, don't we?

DR TSESIS: No.

MR CHRISTIE: Well, the French
regi me prohibits sonething that the Anerican regine
allows; is that correct.

DR TSESIS: Yes, but the French --

MR CHRISTIE: Yes but -- no? Just
yes.

DR TSESIS: Yes, but the -- but the
French court isn't required anything of the United

States and it's not requiring -- it's not -- it can't
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enforce the judgnment in the United States --

MR CHRISTIE: Well, how effective is

DR TSESIS: Extrenely effective,
because it was going to charge a very |large sum of
daily fines against Yahoo, which was -- which was
gai ni ng conmerci al benefit in France, if it was to
continue allow ng websites that serve Nazi
paraphernalia to advertise through Yahoo.

MR CHRISTIE: That's because it had
sone commercial interest in France, right?

DR TSESIS: Yes.

MR CHRISTIE: Well, if it didn't

have -- if an lranian website or the Iranian gover nment

had no comercial interest in France, or in fact was
hostile to France, as sone governments are to others,
what effect would that have?

What effect would -- what effect
woul d a French ruling have on the government of Iran
or a website in sone place that wasn't comercially
accessible to the French courts?

DR TSESIS: Wll, the French rule

woul d have no effect on other countries, but the French

ruling has an effect on France. Each country has

territorial limts. Canada can have an effect on its
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citizens, France can have an effect on --

MR. CHRISTIE: kay, well let's deal
with accessibility. The people of -- did Yahoo take
of f Nazi paraphernalia?

DR TSESI'S: They did, yeah.

MR CHRISTIE: Is it available from
sone ot her site?

DR. TSESIS: I'msure it is, yeah

MR CHRISTIE: Yes. So although it
af fected, perhaps Yahoo, there are other servers
equal |y accessible to the Net, sonme of themvery
obscure, right?

DR TSESIS: You know, that I
don't --

MR. CHRISTIE: Al right.

DR. TSESIS: | apologize, | can't say
about the obscurity. But clearly, Nazi paraphernalia
is still accessible el sewhere, yes.

MR CHRISTIE: Yes, and it -- if it's
accessi bl e anywhere, it's accessible everywhere?

DR TSESIS: Yes, but it's created a
precedent that allows for |lawsuits to be brought in
France for any -- against any other websites as well.

MR CHRISTIEE So it allows for

litigious neddling fromone country to another in the
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speech laws or freedomof a -- of a different country,
right?

DR. TSESIS: That's certainly not
what the United States courts found about the Yahoo
decision in France. They did not find any meddl i ng.
They found that it was -- because Yahoo brought the
case in the United States, claimng that it -- it was
violating its First Amendnent speech to -- the Yahoo
decision was -- had violated its First Amendnent speech
rights.

The American court found its First
Anmendnent rights were not viol ated, because the Yahoo
French case did not affect anything on the territorial
[imts of the United States.

MR CHRISTIE: Well, it did in a way.
It made Yahoo take off the Nazi paraphernalia sites,
didn't it?

DR TSESIS: That was Yahoo's choi ce.
Yahoo wasn't ordered to do that.

MR. CHRISTIE: Well -- so if Yahoo
didn't have anything but contenpt for the French

jurisdiction, it would have no effect?

DR, TSESIS: Wll, it could have --
presumably, |ike any other punishment, it could have
had a contenpt of court charge, it could have -- it is
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there -- you know it's -- there could have been
garni shnent. | mean --

MR. CHRISTIE: Wsat's the
significance of a contenpt of court charge that
violates the First Amendment of the United States, from
a French court in the United States?

DR. TSESIS: Well, in France it has
no -- excuse ne, in the United States, of course, it
has no rel evance because it's unenforceable in the
United States.

But in -- in France, it's very, very
much enforceable. And the other thing is that American
law is -- from having studied conflict of laws, | can
tell you that even if certain |laws are not the sane as
they are in a -- in a home country, they are
nevert hel ess enforceable in that home country, as |ong
as the due process concerns have been net in a foreign
country.

MR CHRISTIE: As long as they're not
in conflict with the fundanental |aws of the United
States, right?

DR TSESIS: Wll, that's a good
poi nt, vyes.

MR CHRISTIE: Thank you. Well, if

group criticisminvolves truthful expression, which
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i nadvertently causes or exposes another group to
hatred, contenpt or ridicule, as an unintended side
effect of that criticism should the requirenent of
intent be a necessary ingredient of a reasonable limt
on free expression, which inadvertently m ght have a
hat e- pronoting side effect?

DR TSESIS: Only in crimna

i ndications. Intent should be required, but only in
crimnal cases. In civil cases, negligence should be
enough.

MR. CHRISTIE: Onh, negligence should
be?

DR TSESIS: In -- in civil cases,
yes.

MR. CHRISTIE: Uh-huh. So if a
statute has a provision that allows for fines to be
i nposed, do you still think that it's okay to limt
trut hful expression?

DR TSESIS: If the truthful -- well,
in that situation, if the truthful expression is being
used with the intent, or if you doin acivil -- in a
civil court with -- in -- with the negligent om ssion,
with some sort of a breach of a duty, that would
spread -- dissem nate hatred against a particul ar

group, such as colour, race, gender, then -- or then --
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and it has a substantial likelihood of causing that
harm then | would say that even truth, if it's
mani pul ated for the purpose of harm can be limted by
a governnment ?

MR CHRISTIEE Well, truth, if it's
mani pul ated with the intent of causing harm requires a

specific intent, doesn't it?

DR TSESIS: Well, it could be al so
negligent. It need not -- it could be reckless, it
could be done with know edge. It -- it's all those
things that we call intent, right? It could be

negligence, it could be know edge, it could be

reckl essness. And that could be for the civil penalty.
And for the crimnal penalty then, we could have

pur pose.

MR CHRI STIE: Uh-huh. But what
about truth? Wat if this statenent is entirely true
or verifiable? Should the person be allowed to prove
it?

DR. TSESIS: You would to have give
me an exanple. | --

MR CHRISTIE: Al right, well, "Il
gi ve you an exanpl e.

DR. TSESIS: Yeah.

MR CHRISTIE: You ready? All right.
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Canada has a crine that was conmtted, the | argest nass
nmurder in Canadi an history, soneone put a bonb on board
an aircraft and bl ew hundreds of people to their death.

DR. TSESIS: Uh-huh.

MR CHRISTIE: If it could be
established that this was conmtted by a group
identifiable by religion, for their religion, in the
nane of their religion, and sonmeone identified that
religion as being associated in exactly the precisely
factual way, with the event, can you foresee that it
woul d be reasonable to expose such a race or religion
to contenpt, or even hatred?

DR TSESIS: |If the statements were
nerely that this group was involved, and they were of
this religion, then | don't -- can't see how that
would -- how that, in and of itself, is a negligent or,
you know, intentional way of raising hate or contenpt
to that group.

If it's used for the purpose of,

saying -- let's say, the group are, | don't know,
called "gl asses”, just to -- you know, and this --
t hese "gl asses"” -- this "glasses" group, sonebody says

"They are all" --
MR CHRISTIEE Did you hear the words

"for the purpose"? D d you use the word "for the
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pur pose"?

DR. TSESIS: | used "for the purpose”
and | al so used "negligently."

MR CHRISTIE: Uh-huh. Well, when
you were giving your exanple, if it was used "for the
pur pose" of pronoting hatred --

DR TSESIS: Un-huh.

MR. CHRISTIE: -- did you nean what
you sai d?

DR TSESIS: For the crimna
statute, of course, yeah, | think "purpose" should
be --

MR CHRISTIEE Well, | didn't hear
the qualification at the tine. Let's dial with the
so-called civil statute. Just exclusively. If an
entirely true statenment, factually verified, was able
to expose and woul d cause hatred to be pronoted
against, a group identified by religion, for instance,
shoul d the person be allowed to prove that, to
denmonstrate the absence of any intent, in a reasonable
interpretation of the rights of free speech, in your
Vi ew?

DR. TSESIS: Wuld you pl ease ask the
second part of your question, which --

MR CHRISTIE: What part did you not
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understand? Should they be allowed to --

DR TSESIS: The part that | didn't
hear was the second part, "should they" --

MR. CHRI STIE: Should they be all owed
to prove --

DR. TSESIS: Uh-huh.

MR CHRISTIE: -- that the statenent
t hey nade was entirely true, entirely accurate, to
rebut any suggestion of reckl essness, negligence or --

DR. TSESIS: Yes, of course, sure.

MR CHRI STIE: They shoul d be.

DR. TSESIS: Yeah.

MR. CHRISTIE: Wre you aware that
this statute that you are tal king about does not all ow
t he proof of truth?

MR FOTHERG LL: | think it's tine to
obj ect, probably the tinme to object was sone tinme ago.
But it's an interesting debate. | don't think it
really uses this witness's expertise, and no doubt, if
| had attenpted to ask anything simlar, it would have
been objected to.

| appreciate the latitude in
cross-exam nation, but now he's being asked to commrent
on Section 13 precisely after M. Christie established

that he had no particul ar expertise in that subject.
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MR. CHRISTIE: Wll, he has expertise
apparently, in the appropriate renmedy for hate speech
and he's given opinions about that. The --

THE CHAI RPERSON: | thought |
prevented the questioning on that, did | not?

MR. CHRISTIE: Well, 1'll nove --

THE CHAI RPERSON: | rmean, you know - -
you're exploring it, but I prevented himfrom
testifying on that.

MR CHRISTIE: No, | don't know that,
but 1'm-- 1I'"mnoving on. How can you, in your
under st andi ng, you' ve studi ed phil osophy and you're
a-- well, | better be very careful here about your
experti se.

THE CHAI RPERSON: Can we take a snal
ten-m nute break?

--- Upon recessing at 3:20 p. m
--- Upon resumng at 3:35 p. m

MR CHRISTIEE In regard to the
subj ect of truth, how do you discern truth from hate?

DR TSESIS: Well, | don't take hate
to be an antonym of truth.

MR. CHRISTIE: Well, are they the
same?

DR TSESIS: Wll, hate was -- is the
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antonym of amability, and truth is the antonym of
fallacy.

MR CHRISTIE: Well, truth can cause
either love or hate, depending on who is receiving it,
right?

DR TSESIS: | nmean, | guess | -- |
really don't know how to answer that question

MR. CHRISTIE: You don't, eh?

DR TSESIS: Yes.

MR CHRISTIEE Well, what's the
significance of truth, to your m nd?

MR. VIGNA: This line of questions is
alittle argunentative and gets into a polemc, which
is not part of his expertise.

THE CHAI RPERSON: It's interesting,
phi | osophy, concerning truth and hate.

MR CHRISTIEE Al right. W're
dealing with the subject of pressing and substanti al
concern, we're dealing with the subject of rational
connection, we're dealing with the subject of mnim
impairment, all of which are the categories in which
this expert has offered his report.

THE CHAI RPERSON:  Uh- huh.

MR CHRISTIE: Now, I'Il try and

focus on those. Surely, sir, the suppression of truth
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is not a pressing and substantial concern, unless it
pronotes hatred; isn't that right?

DR. TSESIS: One of the pressing and
substantial concerns for which one -- a denocratic
government has a legitimte right to prevent people
from conmuni cating their ideas, even in the situation
where they are truthful, but neant to -- for -- for
derogatory purposes is --

MR CHRISTIEE Did | hear you say, if
it's meant for derogatory purposes?

DR TSESIS: Yes.

MR CHRISTIE If "it" is meant for
derogatory purposes. Ckay. Then a denocratic society
can elimnate even truth, right? That's your view?

DR TSESIS: No, that's not my view.
My viewis that if some -- sonmething in a particular
statenent, in a portion of a statenent, has sone -- has
sone truth element in it that is being used for the
pur pose of denigration, that has a substanti al
i kel ihood to cause discrimnation, harm or physical
vi ol ence, then a governnment has the right for the
general welfare of its people, to prohibit such speech.

MR CHRISTIE: If it is used for the
pur pose of pronoting hatred, even truth should be

pr ohi bi t ed?
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DR TSESIS: | don't -- I said -- |
don't think I said "purpose". If it's --

MR. CHRI STIE: Yeah, you said
"purpose”. | heard you.

THE CHAI RPERSON:  You -- you did say
" pur pose”.

DR. TSESIS: Well, | nmeant to say, if
it's used for --

THE CHAI RPERSON: If it's used for
t he purpose of ?

DR TSESIS: -- the promotion of --

THE CHAI RPERSON: Oh, no, used "for
t he pronotion”, okay. But you did say "used for the
pur pose” in your first answer.

DR TSESIS: Hmmm

MR. CHRISTIE: Onh, yeah, you did.
| " m careful about words |ike "purpose”. Should
uni ntentional racial harmbe outlawed in a free and
denocratic society? |s there a pressing and

substanti al need for that?

DR, TSESIS: There is if it's -- if
it's reckless, if it's -- if it's done with know edge,
or if there -- if it's done negligently.

MR. CHRI STIE: (kay, so --
DR. TSESIS: Then you could have a
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court action.

MR. CHRISTIE: Uh-huh. [If it's
reckless or it's done with know edge, that woul d be
intent or gross negligence, recklessness. O even
negligence, it should be prohibited, right?

DR TSESIS: Yes.

MR CHRISTIE: Uh-huh. Well, how can
we di scern whether it is expressed recklessly,
intentionally for a purpose, or even negligently,
unl ess we assess the degree to which it possesses
truth, to see whether a reasonabl e person woul d express
t hose views or not?

DR TSESIS: How can we -- how can
t hat be discerned if -- it can be discerned through the
| anguage, what's being said, and it can be used --

di scerned through the context in -- within which
somet hing is said.

MR. CHRISTIE: Well, what about the
factual truth of the statement? Don't you have to
assess that, to determ ne the degree to which a
reasonabl e person would feel conpelled to express it?

DR TSESIS: That's certainly a --
extrenely rel evant concern, but the circunstances under
whi ch sonething is said are -- are at |least equally as

rel evant .
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MR CHRISTIEE R ght. Okay, well, to
use the classic exanple of Aiver Wendell Holnmes in
Schenck, of which you're well famliar, shouting "fire"
in a crowded theatre, right?

DR TSESIS: That's inmm nent threat
of harm yeah

MR CHRISTIE: |Inmnent threat of
harm right.

DR TSESIS: Yes, when -- because of
a clear and present danger.

MR. CHRISTIE: Cear and present
danger. Now, in order to assess whether that person's
statement, if it is nerely preceded with a -- civil --
was reckless or negligent or intentional to cause harm
don't you have to inquire whether the person saw
fl anes, heard -- heard flames, heard expl osions,
whet her they snelled snoke, don't you have to | ook at
the truthful elements of their belief?

DR TSESIS: Holnes didn't -- didn't
ever say that in --

MR CHRISTIEE Well, you know what
Hol nes was dealing with. He wasn't dealing with fire.
That was just his exanple. 1'musing the exanple in
anot her way.

DR. TSESIS: Wuld you have to
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determ ne whether it was truthful?

MR CHRI STIE  Yes.

DR TSESIS: O course -- hate
speech, right? But that's -- that's a distinct thing,
that you are trying to save someone, as opposed to
trying to harmthem

MR CHRISTIEE R ght. So if your
duty is to tell the truth about an organi zation that
m ght have a dangerous intention, |ike a group that set
off a bonmb with the intention of bringing it to --
success to their group, shouldn't you have a duty to
say that?

DR TSESIS: Certainly, but not to
di sparage t hem

MR CHRISTIEE On. Well, what if the
consequence of revealing the truth about them does
di sparage thenf

DR TSESIS: In fact, that would
be -- then what you are speaki ng about is sonething
like racial profiling, in which case, what w nds up
happening is that you -- if the government were to
engage in that, it would -- it would be w de of the
mark because all the --

THE CHAI RPERSON: Sorry, | didn't

hear you?

StenoTran



© 00 N o o B~ w N P

N RN NN NN R R R R R R R R R R
g N W N P O © O N O 0o »h W N B O

3542

DR, TSESIS: Onh, | was saying that if
racial -- if the government pursued racial profiling,
t hen what woul d happen is that it would -- it would
spread too wide a net and would capture too nany peopl e
who had certain characteristics, but were not invol ved.

And it would al so cast -- have too
narrow a net because all the harnful elenents who --
who were planting the bonb, who would, in the future,
want to plant the bonmb, and all you have to do is
sinply choose a person who didn't have those
characteristics, and then they woul d be overl ooked by
t he police.

THE CHAI RPERSON. Ckay. | don't
think that was the question, though. Right?

MR. CHRISTIE: No. | haven't got
time to pursue it.

THE CHAI RPERSON: Al l right.

MR CHRISTIE: | can pursue it in
ar gunment per haps.

THE CHAI RPERSON: | think maybe it's
better.

MR. CHRI STIE: How can you have a
rational discussion about the nature of any expression,
to determine if it is a pressing and substanti al

certain, unless you assess the degree to which -- that
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it possesses truth or falsity?

DR TSESIS: By |ooking at the
surroundi ng circunstances of the saying, and | ooking at
what' s happened in the past, and | ooking at whether or
not the statenent is linked to historical forns of
oppr essi on.

MR CHRISTIEE Only an expert could
do that, | suppose, eh?

DR TSESIS: Well, the court would
have to be the final arbiter, but an expert could play
arole in that.

MR. CHRISTIE: Uh-huh. And in any
situation, your viewis that if the statenent is
entirely true, it wouldn't matter, as long as the
context and the surrounding circunstances indicated it
had an effect? 1s that your view? That would make it
pressi ng and substantial ?

DR. TSESIS: As long as the
surroundi ng circunmstances indicated that there was a
substantial l|ikelihood that it would have an effect,
yes.

MR CHRISTIE: Uh-huh. So if the
truth, told without enbellishment, would have an effect
of exposing the group to hatred or contenpt, one of

t hose identifiable groups, that, in your view, is
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sufficient to justify it as being a pressing and
substantial concern?

DR TSESIS: "If" is the operative
word. If --

MR CHRISTIE: Yes, and --

DR TSESIS: -- as long as the
conditional in logic is false, and you say sonethi ng
true in the second part of the statement, you w nd up
with a true statenent. So yes, what you're saying is
true.

The only thing is, | can't think of
any staterment which would be true, which would sinply
make a statenent of, let's say, "these terrorists
happen to be Muslint or "those thieves happen to be
Gypsy", and therefore, an inplication of a w de
di sparagenent towards a group, that is to say,
therefore, all Mislins have to be then banned from

immgrating, or all Gypsies cannot be allowed an

education, would ever be -- would ever be -- would ever

wor k.
I n other words, you could have a
truth statenent, but when you are tal king about an

abstraction, it's alnost inpossible to answer that

and -- and give it any substance and neani ng. \Wen you

| ook at a specific -- and you say, "Here are a
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hundred -- a hundred Gypsies, they all rot." GCkay,
well, you said sonething that's true.

But if the second part of the
condition was, "therefore, we should not educate thent,
wel |l then, all of a sudden, of course you're -- you are
inciting hatred.

| f you say "these hundred Gypsies
stole; therefore, we should put themin jail", well, |
nmean, of course -- well, who would want to say that

there was a substantial and pressing concern of hatred

t here.

So what you are doing is you're --
you' re saying these abstract statements and -- you know
logic -- yeah, | can say they're true. But give nme --
if you -- if you put theminto an exanple --

MR CHRISTIE: In each of the
exanpl es you chose, the first statenment was a fact, the
second statenent was an inference.

DR TSESIS: The second statenent was
fal se.

MR CHRISTIE: It was an inference.

It wasn't even stated --

DR TSESIS: To say that all Gypsies

are thieves is fal se.

MR. CHRISTIE: Well, you said that --
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DR. TSESIS: To say -- therefore, al
Musl i ms should be -- should be banned frominmm gration
because they're all terrorists, is false. Therefore,
if you have a truth statenent --

MR CHRISTIE: Isn't the -- isn't the

statement that "all Mislinms should be banned from
immgration”, isn't that an opinion?

DR TSESIS: "All Mislinms should be
banned frominm gration because they're all terrorists”
is fal se.

MR CHRISTIEE Wll, that's a
statenent of opinion with the explanation tacked on the
end. Anyway, |I'mgoing to leave it there. W'IlIl argue
that |ater.

| still want you to tell ne how you
can have a rational discussion about the nature of any
expression unl ess you assess its truth or falsity?

DR. TSESIS: | think that's a
critical part of the assessnent, yeah.

MR. CHRISTIE: Yeah, so do |I. How
can you have a rational discussion about the effect of
any expression unless you discuss its truth or falsity?

DR. TSESIS: | think it would only be
| ogical for a court to inquire into its truth.

MR CHRISTIE: Yes. How can you
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assess the truth or falsity of a statenment w thout
hearing it? No court could do that, right?

DR. TSESIS: Well, you could have
something in witing, of course, or soneone could read
it.

MR. CHRISTIE: Onh, you could wite
it. O you could wite it. Yeah, you could read it or
you could wite it.

DR TSESIS: So sone sort -- sone
form of comuni cation, you'd have sone --

MR CHRISTIE Yes, you' ve got to --
you've got to see what the statenment says.

DR TSESIS: You'd have to know --
yeah, you'd have to be able to identify the form of
conmuni cation in order to be able to --

MR CHRISTIE: Okay, fair enough.
That's all | wanted to explore. And why shoul d any
governnment body, in a free and denocratic society
like -- even Anerican, with its slavery, with its
| ndi an di spossession, wi th whatever -- why should the
United States establish a body to decide on the truth
of a statenent in a free and denocratic society, when
we are each presuned to possess enough intelligence,
even to choose the | eaders of our state by a vote, and

decide for ourself what is the truth in history?
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DR TSESIS: Well, truthis -- in the
second part of what you just said, there -- truth is an
obj ective statenent, so either sonething happened over
not. You can have an opinion on it, right?

MR. CHRI STI E:  Unh- huh.

DR. TSESIS: Then you can el ect
denocratic officials and -- | think there were three
parts in what you just said, and those are two of them

MR CHRISTIE: Okay. | explored the
i dea of the necessity to have a rational discussion
about the truth or falsity of a statenent to determ ne
its nature. | think we agreed on that. You pretty
well have to do that?

DR TSESIS: Yes, that's right.

Uh- huh.

MR. CHRISTIE: And then, how can you
assess any statenment through a governnent body
established to decide on the truth or falsity of that
statenment, in a free and denocratic society? Wy
should there -- there be such a body? Wy is it a
pressing and substantial concern in a free and
denocratic society, even the United States, with a
hi story of slavery, a history of Indian di spossession?

DR TSESIS: There are certain truths

that are determned in international tribunals, |ike
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t he Nurenberg Tribunal --

MR. CHRISTIE. (On.

DR TSESIS: -- and so that the
di spute of themin history is -- the court can
recogni ze international decisions as to their truth
or -- or validity.

MR CHRISTIEE Oh, so there's an --
there's an official truth for all tinme then, is there?

DR TSESIS: There's an official
truth concerning certain things, such as that the
Hol ocaust occurred --

MR. CHRI STI E:  Unh- huh.

DR TSESIS: -- such as that slavery
agai nst bl acks occurred, and such as that the Rwanda
occurred.

MR. CHRI STI E:  Uh- huh.

DR TSESIS: Any statenent that those
were unreal, and any attenpt to denigrate that reality,
in fact, is not sinply an inquiry into the truth of the
matter, but rather a form of defamation against a
group, to try to showit to be liars and scoundrels who
use statenments of history in order to mani pul ate
political process, and to get their way.

MR CHRISTIEE Onh, | see. Well, was

t he Arneni an Hol ocaust part of the official history of
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the world, or not?

DR. TSESIS: It has been recogni zed
by international bodies to -- it's by U N body, to
have been a genoci de, yes.

MR CHRISTIE: | see. So therefore,
if there are laws in Turkey which prohibit people from
advocating, or expressing their opinion in favor of the
Armeni an Hol ocaust, those |aws woul d be what, would
t hey be hate | aws?

DR. TSESIS: They would be gag | aws.

MR CHRISTIEE Gag laws? | see. So
it depends on what society you live in, what the
official truth is, doesn't it?

DR TSESIS: No.

MR CHRISTIE: Well, Iran doesn't
agree with your version of the --

DR TSESIS: O course, there -- were
a hundred -- well, they were -- I'mnot sure it's a
hundred -- | think it's a hundred Iranian schol ars who
wote a letter to the president of Iran, expressing
how -- their disagreenent with the Hol ocaust deni al
conflict.

MR. CHRISTIE: So there's denocracy
on that issue in -- in Iran, and these scholars could

question it, eh, or disagree with the governnent?

StenoTran



© 00 N o o B~ w N P

N NN N NN R R R R R R R R R R
g N W N P O © O N O 0o »h W N B O

3551

DR. TSESIS: No, there's no

denocracy -- well, there -- there is a form of
denocracy, there are elections in -- in Iran, but I
woul dn't call it a true denocracy. There -- there were

el ections in the Soviet Union as well.

MR CHRISTIE: Uh-huh. In the United
States, where you conme from people are presuned to
possess enough intelligence, notw thstanding their
hi story of slavery, blacks can vote, right?

DR TSESIS: Yes.

MR. CHRISTIE: And they can choose
their leaders in the United States, through a vote?

DR TSESIS: Yes.

MR. CHRISTIE: And they can decide
what the truth is, anmong all the versions of history
that their |eaders present, right?

DR, TSESIS: Can they decide -- they
can -- they can have an opi nion about matters of truth,
but they cannot make truth. Truth is -- is something
that's objective.

MR CHRISTIE: Uh-huh. And we have
to have trials to determ ne what the truth is, except
now, for certain limted things, there's official
truth?

DR TSESIS: No, trials do not
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determ ne what truth is. Trials are nmethods of
assessing evidence, and the -- predicated on the
evidence that's presented by both parties, evaluating
which is nore accurate, and then comng to a decision

MR CHRISTIE: If there is no
nmeasur abl e harm denonstrated from speech, howis a
[imt on it denmonstrably justifiable, in your view?

DR TSESIS: |If there is no
identifiable harm it --

MR CHRISTIE: Well, | said
"denonstrabl e" harm

DR TSESIS: Denonstrable harm
Wel |, denonstrable harmwould certainly go to issues
of -- for exanple, penalties, right, so how nuch -- how
much one woul d get fined, to the extent to which there
was a harm

MR CHRISTIE: No, no, | don't think
you understand ne. |'mnot tal king about how nuch a
penalty should be for a speech. But if there is no
nmeasurabl e harmin society as a whol e, denonstrated
from speech --

DR. TSESIS: Uh-huh.

MR CHRISTIEE -- howis alimt on
speech denonstrably justifiable, and howis it a

pressing and substantial certain?
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DR TSESIS: Well, what | can tel
you is that the international bodies have consi dered
that, as long as there is a substantial |ikelihood,
given the history of hate speech, and given the nunber
of tinmes it's been used for the purpose of inciting
hatred towards a group and then justifying acts of
di scrimnation and vi ol ence, they have determ ned that,
rather than allow ng the harmto happen, that they
woul d head it off by creating |aws that would allow for
either private or crimnal causes of action.

MR CHRISTIE: This is like the
concept of pre-enptive strike, isn't it?

DR TSESIS: No, this -- this seens
to being like the concept of attenpt and conspiracy.

MR. CHRISTIE: Wat? Attenpt and
conspiracy?

DR TSESIS: That's right.

MR CHRI STIE: Whsat does that nean?

DR TSESIS: Law that -- that
prohibit the attenpted nurder, rather than say, "We'll
allow -- we will allow a person to nurder” --

MR. CHRISTIE: Onh, right.

DR TSESIS: -- laws that -- that
allow for the punishnent of conspiracy, rather than

all ow ng the conspiracy to conme to fruition
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MR. CHRI STIE: Uh-huh. So you
conmpare what you call "hate speech”™ with a conspiracy?

DR TSESIS: O attenpt, yes.

MR. CHRI STIE: Unh-huh. Ckay.

DR TSESIS: | think those are
anal ogous.

MR. CHRISTIE: That's an interesting
theory, and -- we'll leave it there. \Wat neasurable

harm exi sts, other than subjective annoyance, from
raci st, bigoted, hypercritical speech, or epithets?

DR. TSESIS: If it's sinple
annoyance, then it's likely that society has no
interest init. But the denigration, disparagenent,
and putting people into a | esser |ight and dehumani zi ng
themhas a -- it can -- can lead to all manner of
di scrimnatory conduct that prohibits themfrom using
their talents and -- and then harns the public interest
by not -- not allowing themto participate fully in the
life of a denocracy.

MR CHRISTIE: It can do that, but
how likely is it?

DR TSESIS: That's a determ nation
on a case-by-case basis, to be quite frank with you.

MR CHRISTIEE So we have to | eave

the limts on speech on a case-by-case basis --
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DR. TSESIS: Just like --

MR CHRISTIE: -- because of the
possibility of the harns you described --

DR TSESIS: [|'mnot --

MR CHRISTIE: -- or we can't assess
their |ikelihood?

DR TSESIS: No, a governnment can
determ ne that there -- that it is well withinits
reach to limt such speech, yet whether in a particul ar
event, a particular speech or statenment, whether on the
Internet or not, has a substantial |ikelihood of that
harm can be assessed by a court.

MR CHRISTIEE And that's on a
case- by-case basis; is that right?

DR. TSESI'S: Judging the particul ar
event must happen on a case-by-case basis, but as a
policy matter of a legislature creating a statute that
prohibits the incitenment of hatred against a particul ar
group that has historically been oppressed, is a policy
matter that need not happen on a case-by-case basis
because it can be based on the cultural events that
have happened on such a broad scale and to -- that the
governnment finds it in the interest of denobcracy, to
prohibit it, and find that it has no place inits

plural -- in its pluralistic marketplace.
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MR CHRISTIE: Uh-huh. And was hate
speech comon t hroughout history?

DR. TSESIS: | have not studied, you
know, all of history, but hate speech has -- is a
conmon occurrence, Yyes.

MR CHRISTIEE And Martin Luther, in
1543, published a book called The Jews and Their Lies,
correct?

DR TSESIS: That's right.

MR. CHRISTIE: And you -- you refer
to it in your book?

DR, TSESIS: | do, yes.

MR. CHRISTIE: And this -- you cite
and acknow edge that this book referred to Jews as
verm n?

DR TSESIS: | don't renmenber -- "the
usurious vermn", yes. Yes, he has that statenent,
yes.

MR. CHRI STIE: Unh-huh. And he
also -- this is the Protestant reforner, right?

DR TSESIS: Yes.

MR CHRISTIE: Fairly authoritative
figure in Protestant circles for a few years?

DR. TSESIS: Until today.

MR. CHRISTIE: Unh-huh. And | guess

StenoTran



© 00 N o o b~ w N P

N RN NN NN R R R R R R R R R R
g N W N P O © 0O N O O »h W N B O

3557

in order to -- and he al so advocat ed burni ng
synagogues, didn't he?

DR, TSESIS: And burning all the
Jews' books as wel .

MR CHRISTIE: Uh-huh. Particularly
t he Tal nud, which you claimto have sone know edge of ?

DR TSESIS: Well, not the Bible, but
certainly, that -- to burn all their books.

MR. CHRI STIE: The Tal mud, he
mentioned, didn't he?

DR TSESIS: | don't renenber the
Tal mud, but if you have the quote, you have the quote.

MR CHRISTIE: Uh-huh. You read the
book?

DR TSESIS: Yes.

MR. CHRISTIE: Onh, okay. Well, if
hate speech were common throughout history, and |
suggest it was, how did we in Canada avoi d genoci de,
wi t hout hate | aws?

DR, TSESIS: Hate is -- you pointed
out earlier, requires certain socio-econom c situations
in order to rise into the formof propaganda that can
t hen be mani pul ated by a political |eader, in order to
i ndoctrinate and gather a group of people, to harma

particul ar group that has been stereotyped, and agai nst
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whom t here has been advocacy of harm

Therefore, under certain
circunstances, as you and | began this |ine of
questioning, there is barking and there is no biting.
However, there is certain biting that -- barking that
is substantially likely, that given the right
circunstances - depression, charismatic |eader com ng
to power, war -- that is then manipulated for the
pur pose of carrying out the very -- the very, sort of,
ends that had been advocated -- that could have been
advocated for years.

MR. CHRISTIE: D d you hear ny
guesti on?

DR TSESIS: Yes.

MR CHRISTIEE What was it?

DR TSESIS: Your question was, why
i n Canada should we prevent the use of hate propaganda,
given that we haven't had this sort of history?

MR. CHRISTIE: No. M question was,
how did we, in Canada, avoid a genocide w thout the
hate | aws?

DR. TSESIS: How did you, in Canada,
avoid the hate -- how did you avoid a genoci de, w thout
hate | aws?

MR, CHRISTIE:  Uh-huh.
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THE CHAI RPERSON: | surm sed from
your answer, and tell ne if this is correct, that you
are saying Canada -- the history of Canada -- none of
the circunstances that you referred to earlier ever
presented thenselves in the history of Canada, and --
and that's why.

DR TSESIS: And that a lot of --
that's right. And a lot of --

THE CHAI RPERSON: |s that your
answer ?

DR TSESIS: That's right. That's
right. And later on -- well, that's it.

MR CHRISTIE: Now, isn't the Bible
actually viewed as a significant source of authority by
a |l arge nunmber of people, even in Canada?

DR TSESIS: | presunme the Bible is
viewed as a source of authority throughout the world.

MR CHRISTIE: Isn't it replete with
hat e speech?

DR. TSESIS: You would have to give
me an exanple, but there is clearly anti-Semtic
speech, such as in the book of John.

MR. CHRISTIE: Wll, there's --
there's raci st speech against people in the Ad

Testanent, that "they should be killed, men, wonen,
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children, even animals, to take possession of the

| and" ?

DR. TSESI'S: You are speaki ng about
one occasion, that's absolutely true. That's -- that
clearly was -- | don't knowif we'd call it racist

because "race" is not a concept that cones in unti
much, much later, but it -- it certainly is a horribly
oppressive act against a -- a group of people.

MR. CHRISTIE: And the concept of
killing inferior races to carry out God's willing, for
t he chosen people to take possession and occupy the
| and of Israel, was definitely repeated many tines in
the A d Testanment?

DR TSESIS: Wll, again, the term
"race" doesn't -- doesn't cone into play, but where
statenents |like the one you said -- it doesn't -- |'m
not sure what you nean by "repeated”, although
remenber the particular one that you are -- you're
speaki ng about .

MR CHRISTIE Okay, well --

DR TSESIS: That -- that is a
denigrating formthat, if it were used today, for the
pur pose of advocacy, would be a form of hate speech.

MR. CHRI STIE: Unh-huh. Well, what

about decl aring honosexuality "an abom nation before
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God". That's pretty strong | anguage, isn't it?

DR TSESIS: |If it's used to incite
peopl e to harm honosexuals, or to create an -- or if it
creates an oppressive environment for them then --
then that is a formof hate speech, yes.

MR CHRISTIE: Well, what if it --
it doesn't cause harmbut it exposes themto contenpt
for the practice of honpbsexuality?

DR TSESIS: |If it exposes themto
hate, and is done with purpose, recklessness, know edge
or negligence --

MR. CHRI STI E:  Unh- huh.

DR TSESIS: -- thenit is a form
of -- of hate speech.

MR. CHRI STIE: Purpose, recklessness
or know edge, right? Did | get you correct?

DR TSESIS: Yes.

MR CHRISTIE: Okay. Well, what
about conscience? What if it's expressed as a desire
to communi cate out of |love and -- and consci enti ous
goodwi I | , about a practice that is considered
damagi ng? What if that was the intent --

DR. TSESIS: If there were people --

MR CHRISTIE: -- would that be hate

speech?
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DR TSESIS: It could have been,
sure. There are people who, out of conscience, said
that the body politic had to be -- had to be -- rid
itself of the Jews, because it had to get rid of
usurious vermn, and that's a -- that was a
conscious -- | nean, if that's what you nean by
"consci ence. "

MR CHRISTIEE Well, let's use the
exanpl e that | chose.

DR TSESIS: On --

MR. CHRI STIE: Because you al ways
bring it back to Jews, but they are not the only
category in this law that we're considering. So let's
tal k about honosexuality.

DR TSESIS: | didn't realize | was
only speaking and Jews. | thought | had spoken about
Tutsis, blacks, Native Anmericans --

MR, CHRISTIE: Well, you're -- | was
t al ki ng about --

THE CHAI RPERSON:  Next question
pl ease.

MR CHRISTIE: Wat we're talking
about right now is honpbsexuals, that's all. Not Jews,
not Tutsis, not Mauritanians, not I|ndians.

What rol e does conscience play in --
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in a free and denocratic society, that would be a
pressing and substantial need to conscientiously
expl ai n what m ght be a dangerous sexual practice, that
woul d expose people who do it to hatred or even
cont enpt .

DR TSESIS: Wll, there exactly is
t he stereotype, because if we consider it to be
dangerous -- that is to say, if -- by "danger", you
nmean it spreads AIDS, that seens to be based on a
st er eot ype.

If it's based on a stereotype and
is -- and is -- is a dangerous practice -- | think
that's what you are inplying, maybe you are inplying
something else -- then if that's nmeant, or if that is
done in a way that coul d expose soneone, agai nst whom
one has a duty not to expose to hatred and enmity, then
that would be a form of hate speech

MR CHRISTIEE |'mnot sure |
understand you. You are saying that -- you are saying
t hat consci ence has no place in the assessnment of
whether it is or isn't hate speech? WlIl, what does?

DR. TSESIS: Wat has a role in the
assessnment of whether something is hate speech, is
whether it is spoken, witten or electronically

transmtted material, meant for the purpose of
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denigrating a group of historically oppressed peopl es,
or on a broad -- nore broad scale, race, colour,
religion, sexual orientation, and has a substanti al
l'i kelihood of leading to the -- to a harm

MR. CHRISTIE: Oh, | heard you say
"spoken or witten" and "nmeant for the purpose of
denigration". What if it's neant for the purpose of
education and rectification, reformation? What if
that's the purpose? Should that be considered hate
speech too, even if it's conscientious and honest?

DR TSESIS: [If what you nean by
"education" is as a -- historical information or as
literary information, then of course, | think it should
be al | owed.

But if you nmean by "education",
i ndoctrination and hatred agai nst a particul ar group,
then | can see why society, a denocratic society, would
want to prohibit such speech

MR. CHRISTIE: Well, to see whether
the -- what the intention was, whether it was
educational and reformatory, or whether it was
deni gration, you' ve got to hear and determ ne the
intent, don't you?

DR. TSESIS: You don't have to

determ ne the intent and --
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MR CHRISTIE: Wy not?

DR TSESIS: -- then | -- this is
probably just the fact that I cone froma U S
background in -- so maybe if | -- if | may, just for a
second, maybe just clarify that intent, to nme, in a
U.S. environnent, neans purpose, recklessness,
know edge or negligence. It neans all four. Purpose
is aunique thing. That's typically crimnal. And
reckl essness and -- so | may be just using the word
differently. So if you could -- when you say "intent",
do you al ways nean purpose?

MR. CHRISTIE: Now, you are asking ne

questions. I'Il tell you if you really want to know.
It'Il be a lot easier, clear definitions. You
apparently don't like the ones I'musing. | thought

"purpose” was quite clear, because you chose to use it.

DR TSESIS: Yes, the -- counsel was
using "intent", and | was just trying to clarify what
was nmeant by "intent".

MR, CHRISTIE:  Uh-huh.

THE CHAI RPERSON:  Well, "intent”
has -- has all the conmponents to it, under our |aw as
wel | .

DR TSESIS: So in -- if you would --
counsel, if you would -- if it's possible to re-ask the
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question, I'Il answer it now with that know edge, with
that -- so it's going to have all four conponents,
right?

THE CHAI RPERSON: We under stand t hat
concept .

MR CHRISTIE: For exanpl e,
expressing opposition to multiculturalism does that
affect core political speech?

DR TSESIS: Opposition to
mul ticulturalisn? | would have to have an exanpl e, but
| presume what you nean is anti-immgration sort of
speech. If that's what you nean, then that has to do
with -- with core speech, yeah

MR. CHRI STIE: The answer is yes?

DR. TSESIS: That you have core
speech invol venment depends on what's being said,
whether it's done for the denigration, or whether it's
done for, you know, sinple discussion.

MR. CHRISTIE: Yes, so once again, it
depends on the reason for the statenments bei ng nade,
right?

DR. TSESIS: No, it depends on the
context of the material that's -- that's being said,
and again, whether or not it's negligent,

know edgeabl e, purposeful --
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MR CHRISTIE: Well, content
determ nes whether it's negligent, know edgeabl e,
pur poseful , et cetera. But it -- the determ nation of
what it is requires exam nation of the mnds of the
speaker, and the intent of the speaker, doesn't it?

DR TSESIS: Not necessarily. Again
if we -- if we -- by "intent", you nmean all four, then
for negligence, you clearly don't have to | ook at the
m nd of the speaker. You |look at the mnd of the
ordi nary person

THE CHAI RPERSON:. M. Christie?

DR TSESIS: Sorry?

THE CHAI RPERSON: Sorry, | think you
are going in circles on this one -- on this point with
this wtness.

MR CHRISTIEE Well, if in explaining
opposition to multiculturalism a person should
honestly and accurately and sincerely put forward
exanmples to denonstrate the validity of their argunent,
but which inadvertently expose an ethnic or religious
group to contenpt, wouldn't it still be an expression
of core political speech?

DR TSESIS: If it's being used for
political purposes and it's -- it accidentally -- it's

just coincidental, and the ordinary person would have
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made such a mistake, then | can't see that it -- why
soci ety would want to bother with such a thing.

MR. CHRI STI E:  Unh- huh.

DR TSESIS: On the other hand, if
it's -- set under circunstances in which at |east an
ordi nary person, or that particular individual
understood that it's going to expose someone to
deni gration, and had a substantial |ikelihood of that,
then I think society would be interested in -- in
limting such speech.

MR CHRISTIE: Yes, but to determ ne
what their state of mnd was, they would have to
explain or be allowed to explain to you, what was the
basis of their belief and whether there was a fact or
foundation for it, wouldn't they, in a reasonable
determ nation of whether it really was oppressing and
substantial concern?

DR TSESIS: If -- if the statenents
were so blatantly untrue --

MR. CHRISTIE: Well, that's right,
if they're blatantly untrue. But what if they are
denonstrably true?

DR TSESIS: |If they' re denonstrably
true in part, but as | gave the exanples with Gypsies

or Muslinms earlier, in other parts false, then the fact
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that they are partly true but yet said for the very

pur pose of denigrating and harm ng, and putting a group
into disrespect, would be enough for society to be
involved. |If they are sinply true, then you don't have
stereotype. You don't have the expression of hatred.

MR CHRISTIE: You -- you mght have
t he expression of hatred, sir, | suggest, if you could
gat her a nunber of exanples of the introduction of
di vergent racial or religious groups, and the
consequences of that, suppressing freedom For
exanpl e, the argunents about the Danish cartoons. Are
you famliar with that?

DR TSESIS: | amfamliar with
that -- those. | did not see those cartoons, | have
read about them because they are not published in the
U S. nedia, and hence, | did not see the cartoons. |
read (I NAUDI BLE) --

MR CHRISTIE: Do you know -- do you
know they -- do you know why they are not published in
the U S. nedia?

DR TSESIS: For self-censoring
pur poses.

MR. CHRISTIE: Yes. Fear, right?

DR TSESIS: That's my understandi ng,

yes.
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MR CHRISTIEE Okay. So if it could
be said that nulticulturalismhas created a situation
where we can't nake cartoons, that m ght expose those
who threaten to do sonet hing because of those cartoons,
to hatred or contenpt on the basis of their religious
notive, to the threats, right?

DR TSESIS: The -- the determ nation
of whether or not those cartoons were in fact,
deni grating speech -- first of all, | sinply cannot
make -- because | never saw them |If | saw them --

MR CHRISTIEE Okay, so if that's the
case, I'll nove on. | don't have tine to deal with
t hat .

THE CHAI RPERSON. Ckay, M. Christie,
|'ve heard it over and over again. You're engaging in
a debate over an issue that | didn't even authorize him
to be an expert in.

MR CHRISTIEE Well, | didn't hear
t hat but --

THE CHAI RPERSON.  Well, | --

MR CHRISTIE: If you tell ne to nove
on, I'"lIl nmove on. |'mnot --

THE CHAIRPERSON: |I'mnot trying to
suppress your speech. |'msaying it because | didn't

even authorize himto get into a phil osophical
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di scussion with you on all these points.

MR. CHRISTIE \Well --

THE CHAI RPERSON:  You were supposed
to review the history. | made that point earlier when
t he objection was made. And if you insist on going
t hrough this analysis, it's great, but | think it's
better left to argunment, when we address Section 1. |If
you want to pursue it with this person, fine. But
he -- | didn't authorize himto be an expert to that
extent. Not to mention, | didn't -- that his answers
are all returning to the same point, under any
hypot hesi s, under any ground.

MR CHRISTIEE Well, I'"'mnot sure |
understand, or agree with what you said when it cones
to discussion of truth, when he was trying to explain
repeatedly that truth, if it was only partial truth,
coul d be mani pul ated, and then we cone to the issue of
i ntent.

W are, after all, |looking at the
various categories that he has expressed his opinion
on. And the opinion, if it's beyond the scope of what
he's authorized to do, 1'd be glad to be told that, but
he's definitely expressed views that are going to the
nature of comunication that is pressing --

THE CHAI RPERSON:  \Where?
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MR. CHRISTIE: And substanti al
concern. On page 2.

THE CHAI RPERSON: As | pointed out,
you know, | wanted you to -- if there are any sections
in this report that go beyond the scope of what we
di scussed earlier this norning with -- with counsel for
the Attorney General and the rest of you, for the
purposes of leading up to ny allow ng his experti se,
you were to point those things out and -- and suggest
to nme how you woul d be arguing that, and those comrents
are not relevant to -- to his expertise.

MR CHRISTIE: Ckay. Well, I'mgoing
to then go back to the qualification phase and repeat
each question in relation to the category of his
experti se.

Now you' ve been qualified to -- as a
| egal historian, to address long-termharnful effects
of hate speech. [1'mgoing to ask you whether early
papal encyclicals, which required Jews to be identified
and isol ated, nust be edited out of the historical
records, especially if they contain explanations and
rationalizations for the behavior, and they nust never
be repeated. Do you take that view as a | egal
historian to --

DR TSESI S: No, | do not.
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MR CHRISTIE: -- to prevent
| ong-t erm har n?

DR. TSESIS: No, | don't.

MR CHRISTIE: So if a person was to
gather all the papal encyclicals referable to Jews, and
to publish themon the Internet, would that engender
| ong-term harnful effect?

DR TSESIS: Not unless it was done
with the negligent, intentional, reckless or purposeful
reason of trying to incite hatred towards -- and
deni gration towards a particular group, and had a
substantial |ikelihood of doing so.

MR CHRISTIEE Onh, it -- they would
have to be trying to achieve that end?

DR TSESIS: O negligently doing so.

MR. CHRISTIE: Onh, well, what woul d
"negligently doing so" anpunt to?

DR TSESIS: That woul d nean that
there would be a duty, and that duty could either be
specific or it could be general to society as a whol e,
and there would have to be a breach of duty.

MR. CHRISTIE: Well, how woul d you
fulfill that duty?

DR TSESIS: How would you ful fill

that duty? By living civilly with other peoples and --
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CHRI STI E:  Bei ng good?
TSESIS: -- not denigrating them

2 3 3

CHRI STI E:  Uh- huh.

DR. TSESIS: Well, certainly being
good, I'mall for that. But it'd have to be defined
and it'd have to be specified. And "good" seens like a
very noral concept. Well, what the |egislature does
is, it determines and evaluates what's -- what's
noral ly correct for society, and then the courts
det erm ne whether or not under -- its constitutional
structure can allowit to do so.

MR CHRISTIEE Well, what I'mgetting
at is, these encyclicals would definitely expose Jews
to hatred or contenpt, wouldn't they?

DR TSESIS: Only if they were done
for the purpose of derogating them putting --
maki ng -- nmaking hateful statements that had a
substantial Iikelihood of doing so. |If they were used
simply to say, here's what the Pope did, and then this
lead to the audited phase -- and led to the
I nquisition, or if it was -- if these were used as a
hi storical record for what was believed at the tine,
then that would seemto be sonething that is
benefi ci al .

MR. CHRISTIE: Are you aware of
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Prof essor Tony Martin's inclusion on his reading |ist
of a book called "The Secret Rel ati onship between
Bl acks and Jews"?

DR TSESIS: | am not.

MR. CHRISTIE: At Wllesley College?
Do you know where Wl | esley College is?

DR TSESIS: | don't know where it
is, but I do know Wellesley College. It's on the -- |
know it's on the east coast.

MR CHRISTIE: And you don't know
anyt hi ng about that controversy?

DR TSESIS: | do not know that
controversy. | have not received any information about
it, and therefore have not been able to do any
background reading on it.

MR. CHRISTIE: Unh-huh. So if we're
to be consistent with your theory about the |egal
hi storical effects and | ong-term harm of hate speech
don't we have to prohibit the repetition or
republication of excerpts of the Od and New Test anent,
Shakespeare's Merchant of Venice, Chaucer's Canterbury
Tal es, Huckl eberry Finn, particularly references to
"nigger Jin? Wuldn't you have to do all that and
prevent that being repeated in history?

DR TSESIS: Not at all. MW -- ny
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poi nt of view does not at all advocate for that, nor
think it right. But on the other hand, if Chaucer's
Canterbury Tales, just to take an exanple from what you
said -- there's a tale -- a wonderful book, one of the
nost beautiful books |I have ever read, which I have
re-read several tines.

But the Prioress's Tal e speaks about
alittle boy who travels by a Jew sh nei ghborhood every
day and he loves to sing the Ave Maria. But then the
Jews murder himand use himfor his blood on Passover.
This is the Prioress's Tale.

Now, if that were used for the
pur pose of trying to denigrate the Jews and to try to
say that this, in fact, was sonething that is valid and
accurate and therefore, sonething should be done, and
the Jews should be harned, then | do see the reason,
and if there is a substantial |ikelihood of it, that
that particular person m ght be excised within a
particul ar context. But not as an a whole, not as a
hi stori cal docunent, not as a work of literature.

MR. CHRISTIE: So this concept of
"concept" could seemto indicate that there's no clear
way of know ng who can repeat it and who can't?

DR TSESIS: It would have to be done

on a case-by-case basis. You know, it's sort of like
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the statenent we -- we spoke about earlier, about
attenpt about conspiracy. |It's sort of like -- about a
stat enment where one says, "I would kill the president
for $3,000".

Wel |, theoretically, you nmust have
law -- |l aws about -- that advocate the nurder of a
president, but surely what | just did wasn't advocacy
of the nmurder of the president, but |I said that exact
statenent. And so that the context is critical.

MR. CHRISTIE: Yes. Well, in the
context of the exanple you used, of attenpt or
conspi racy, involves one elenent, what |'ll suggest is
"intent", doesn't it?

DR. TSESIS: The -- | think that
t hose are anal ogous, not in the sense of the el ements,
because there might -- the el enents m ght be uni que,
the statutes are all unique, where |I've even --
attenpt, there are different fornms of attenpt. But
what | was trying to say is that those statutes are not
sim | ar because of the elenents or the -- but rather
because both of -- because both of those, just as hate
speech laws try to prevent harm before they occur

MR. CHRISTIE: Well, one thing that
di stingui shes an attenpt and a conspiracy from not

being so, is intent, isn't it?
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THE CHAI RPERSON:.  From not being so?

MR. CHRI STIE: Not being a conspiracy
or an attenpt. The thing that distinguishes one from
another is intent?

DR. TSESIS: Here again, | would
i magi ne that that would be predicated on the statutes
of conspiracy and attenpt, and if you want nme to go to
the statues --

MR CHRISTIE: Ckay, no, that's fine.

DR. TSESIS: -- | don't --
woul dn't, but | don't know what they are in Canada.

MR CHRISTIE: Uh-huh. Sorry, | just
want to understand, well, you said in regard to the
Prioress's Tale, that if anyone attenpted to say that
this ritual murder allegation was true and used the
Prioress's Tale as an exanple, that would be
denonstrative of the intent, right?

DR, TSESIS: Well, it could be -- it
could be, but it mght also be denonstrative of a
negligent action as well. |If one were to --

MR CHRISTIE: But it would be the
necessary intent you're tal king about?

DR THESIS: Well, it could be al so
negligent. |If one were to put that tale on a white

suprenmaci st website, even if one did not intend it to
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cause harm but -- but the ordinary person would
realize that this would cause the formof harm that
seens to be adequate enough for a governnent to be
interested in prohibiting such speech.

MR. CHRISTIE: So it depends on who
says it?

DR TSESIS: It depends on the
context, and context depends on who says it, yeah.

MR. CHRI STIE:  Uh- huh.

DR TSESIS: That's certainly one of
the things that could -- but it's not only that, it's
also timng, location --

MR CHRISTIE: Uh-huh. So if soneone
was to say, "There were sonme Jews who commtted ritua
murder”, would that constitute hate speech?

DR TSESIS: Again, it would depend
on the context. First of all, |I'munaware of any such
event. There was a book that's clained that there were
circunstances like that. | think that that book is
i naccurate. That's a very different thing to --

MR. CHRI STIE: Wat book are you
t al ki ng about ?

DR TSESIS: Well, | can't renenber
it. | remenber there was sone book, and it was a

hi story book, where sonebody cas trying to prove that
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there -- that there were certain circunstances in which
Jews used ritual nurder. |'ve seen it -- it's not
accepted at all in the history comunity, but that's a

very different thing than denigrating a particular
group because of its race, religion or colour.

If -- if you -- one could in fact
prove, and there was a historical debate, whether or

not sone Jews - which I presunme to be sone linmted

nunber of them - did sonething that was harnful. It's
sort of like saying "sonme Jews commtted nurder”. Al
right, well, is it true or false and --

MR CHRISTIE: No, but -- you know
that ritual nurder is -- the accusation is that Jews
didit in part of -- the process of collecting
Christian blood for matzos, right?

DR TSESIS: O course. Now, if
one --

MR CHRI STIE  Yes.

DR TSESIS: -- if that says -- if
it's said in the way that you just said it, not that
you just said that's dealing with hatred -- but if it
said, generally, Jews used it for the purpose of
collecting blood for matzos, that is clearly a form of
hat e speech.

On the other hand, if what's being
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said, what | think is -- has never been proven
historically, that there were sone Jews, and one could
exam ne the record of history and determ ne whether in
fact, there were sonme Jews -- ritual mnurder, maybe then
you have sonet hi ng.

And that may be just historical fact,
not -- not for the purpose of denigrating particular
Jews, in which historians could argue, and say, this is
conmpl etely bogus information, and that's a nornma
standard part of historical debate.

MR. CHRISTIE: So does it depend on
who makes the statenent, whether it's a legitimte
hi stori cal debate or not?

DR TSESIS: It depends on the -- not
only the person who says it, the context, the -- the
timng, the location, and whether or not the
surroundi ng circunstances lend it to be such that it --
it disparages a particular group

MR. CHRISTIE: So there's absolutely
no certainty in the way by which anyone who wanted to
make a statement about Jew sh ritual nurder could be
sure that they were on one side of the |law or the
other, is there?

DR, TSESIS: An individual, through

i nvestigation, could be certain that the Jews do not
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use ritual murder for the purpose of getting blood for
matzo. |If person failed to --

MR. CHRISTIE: Let me just stop you
t here.

DR, TSESIS: If I could just conplete
ny answer --

MR. CHRISTIE: D d you actually say
t hat a person could be absolutely certain that --

DR, TSESIS: May | just conplete ny
answer ?

MR CHRISTIEE Well, I want to find
out if you --

THE CHAI RPERSON: Let him conpl ete
the -- let himanswer the question. Go ahead.

MR. CHRISTIE: Al right.

DR. TSESIS: If -- if a person did
not do adequate investigation research and then --
whi ch an ordinary person, say a historian, with his
qual i fications should have done or woul d have done,
rather, then in fact, that person would have been doi ng
an act of hate speech.

THE CHAI RPERSON:. Ckay, sorry. Your
guestion, sir?

MR CHRISTIEE Al right. If they

could show that there was a truthful factual foundation
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for their opinion, then it wouldn't be hate speech,
right?

DR TSESIS: The ritual nurder is not
truthful soit's a-- it's a false positive
hypot heti cal .

MR. CHRI STIE: Ckay.

DR TSESIS: | don't know what to
tell you about that.

MR CHRISTIE: You see, this is where
controversy arises, sir. 1'mgoing to show you an
article fromthe Jerusal em Post, which is published
February the 8th, 2007. It says "Historian G ves
Creedence to Bl ood Libel":

"An Israeli historical of
Italian origin has revised bl ood
libel in a historical study set
to hit the Italian bookstores on
Thursday. Ariel Toaff, son of
Rabbi Elio Toaff, clains that
there is some historic truth in
t he accusation that for
centuries, provided incentives
for pilgrinms against Jews

t hr oughout Europe. Toeff's

tome, Bl oody Passovers: The Jews
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of Europe and Ritual Mirders
recei ved high praise from
another Italian Jew sh

hi storian, Sergio Luzzatto, in
an article in the Corriere della
Sera Daily, entitled ' Those

Bl oody Passovers”, it said."”

So --

MR VIGNA: M. Chair, we don't know
which tab he's referring to and --

MR. CHRISTIE: Tab 11 of the Mock
binder. So what I'mgoing to say to you, sir, is does
it -- does it now depend on who says it?

MR FOTHERG LL: Can | just confirm
that the witness is satisfied that he's had a
reasonabl e opportunity to inspect that document, given
that it was put to him--

MR CHRISTIE: Well, | --

DR. TSESIS: Yes, I'mfine comenting
on that.

THE CHAI RPERSON:  Sorry?

DR. TSESIS: |I'mfine comrenting on
that. 1 --

THE CHAI RPERSON: Fine. You're fine

to coment ?
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DR TSESIS: Yes.

THE CHAI RPERSON: Thank you.

THE W TNESS: W thout reading the
book, | genuinely cannot answer that question to you.
| think -- if what you nmean in this -- if what you nean
is, does it matter that a Jew has witten this, and
sonmebody el se, then the answer is no. It was a Jew who
went around saying that -- where the crematoria were in
Auschwitz. It was the location of -- it was the
| ocation of a swimm ng pool. That person was engaged
in just as much hate speech as a non-Jew.

MR CHRISTIE: Who was that?

DR TSESIS: There was a -- he had
his own TV show. | can't renenber his nanme. Went
around sayi ng that where the crematoria were was where
the | ocation of the swinmng pools were -- were in
Auschwi t z.

MR CHRISTIE: You don't know who
t hat was, eh?

DR TSESIS: Can't renenber his nane,
but a Jew Now, to nme, that's conpletely irrel evant.
Hat e speech can conme from-- froma -- froma person
of -- of their own background. This book --

MR. CHRISTIE: To use that exanple --

DR, TSESIS: -- this book, | sinply
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have not read it. | -- | do not know. W -- you

engaged nme in a dialogue, and | said to you that if

there were individual cases one -- and one was j ust
tal ki ng about individual cases -- and | can't tell from
that. | nean, fromwhat -- what you just read

i ndi cates he's tal king about individual cases, right?

MR. CHRISTIE: No, actually, | -- 1
can read nore, if you want.

DR, TSESIS: Again, | -- 1 can't
answer whether or not his book is hate speech, because
| sinmply haven't read his book. That's a journalist's
account. | don't even know if that journalist read his
book.

MR. CHRISTIE: Well, actually he

i nterviewed the author and he interviewed Luzzatto.

But 1'm not going to pursue that. If you prefer to
say that you're not sure -- all | was trying to
establish this -- was that -- that truth matters.

THE CHAI RPERSON:. M. Christie, we
have to take a break because the court reporter needs
to make a tel ephone call in order to be able to stay a
little |onger.

(DI SCUSSI ON OFF THE RECORD)

THE CHAI RPERSON: Ckay. Ten m nutes.

--- Upon recessing at 4:15 p. m
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--- Upon resum ng at 4:19 p.m

MR CHRISTIEE To deal with this
bar ki ng dogs choi ce of anal ogy, there's never a bite
wi thout a bark. So did this lead us to the |ogica
concl usi on that barking causes biting?

DR. TSESIS: No, it leads to the --

to the conclusion that barking -- or that is, hate
speech, to -- to disengage ourselves of the -- of the
anal ogy, is a necessary elenment in the -- in hate -- in

acts of prejudice, essentially is what Allport is
speaki ng about .

MR. CHRISTIE: Well, barking dogs do
not cause biting, and hate speech does not cause hate
crimes; isn't that right?

DR, TSESIS: Hate speech is a
necessary el enment of hate crines.

MR. CHRISTIE: You say it's a
necessary elenment. Well, I'mgoing to suggest to you
t hat unless the prem ses of a hate speech are factually
persuasi ve, then the hate speech never causes any
effect in a rational society?

DR. TSESIS: Just the opposite. Hate
speech is not rationally persuasive. It uses
irrationality and fallacy as the norm It sonetines

uses small snippets of truth in order to get at
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sonet hing. For exanple, it mght say blacks in the
19th century -- sonmeone m ght say, blacks are ignorant.

Well, in -- for nost blacks, that was
in fact true, because they were uneducated. But if
they -- if they then nove on to say that it was a
racial -- that -- as a matter of race, that was what
was going on, then there -- then there's -- it's not
a--it'snot arational statement at all, and it's not
predicated on -- on truth. It uses -- it nanipul ates
truth for the purpose of denigrating a group.

MR CHRISTIE: | don't think you're
addressing nmy question. |'mputting it to you that
today, in nodern society, unless the factual premn ses
of any speech, be it hate or otherwi se, are factually
persuasive, they are ineffective in a rational society,
whi ch we have today?

DR. TSESIS: | conpletely disagree
with that statenent.

MR. CHRISTIE:. Well, when you --

DR. TSESIS: There's nothing factual
about the Tutsis being cockroaches, but yet it was
extrenely effective in 1994 for the perpetration of
genoci de.

MR CHRISTIE: Did they have a w de

diversity of intelligent opinion in -- in Burundi

StenoTran



© 00 N o o b~ w N P

N RN NN NN R R R R R R R R R R
g N W N P O © O N O 0o »h W N B O

3589

and - -

DR. TSESIS: Rwanda?

MR. CHRISTIE: -- Rwanda?

DR. TSESIS: Wll, it -- the genocide
only occurred against the Tutsis in Rwanda, of course.
Their -- the education level had really risen -- |
can't remenber the exact percent, it was sonething |ike
40 percent, were educated at that point. | mean, you
know, in lower -- not in upper educati on.

MR CHRISTIE: Are you able to tell
us whet her the statenents nade, which you refer to as
hate speech, were factually verifiable or not?

DR TSESIS: | amcertain that the
Tutsis were not cockroaches that needed to be
exterm nated for the well being of Rwanda.

MR CHRISTIE: Well, if -- if that
was all that was said -- are you saying that was all
t hat was sai d?

DR TSESIS: No, there was nuch nore
that was said. There was --

MR CHRI STIE: Yeah, there was
probably statenents nade which identified why the
speaker felt that way, and | put it to you that, unless
t hose statenents had some factual resonance with the

peopl e who are hearing it, unless they were insane,
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t hey woul d not be persuasive?

DR TSESIS: Well, | agree with that
poi nt, yeah, | nmean the -- that there were el ements of
truth in what they were saying. The elenment of truth
is the one that you referred to earlier, that the
Tut sis had oppressed them when they were under a
nonar chy, and therefore -- and that they were trying to
oppress themagain, and that in order to prevent them
from oppressing them in order to prevent them from
taki ng control of the country, the -- they needed to be
ext er m nat ed.

MR CHRISTIEE Well, was there a
struggle for control at that tine?

DR. TSESI'S: No, Habyarinmna's pl ane
had been shot down -- oh, I'"'msorry -- no, no, | -- |
m sunder stood you. Yes, there was -- there was a --
there was a war that was occurring at that tinme, yeah

MR CHRISTIEE Oh, | see. A war?

Bet ween who?

DR TSESIS: The RPF, which was a
group that was organized in Uganda, primarily Tutsis --

MR CHRISTIEE Wre they Tutsis?

DR TSESIS: Primarily -- al nost --
primarily Tutsis, who were trying to get back into

the -- they were primarily refugees who had fled across
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t he border to Uganda from'59 on and --

MR CHRISTIE: 1've read the -- case,
too. |Is that where you get your information?

DR TSESIS: No.

MR. CHRISTIE. (On.

DR TSESIS: Well, | nean, that's of
the places, | nmean | --

MR CHRISTIEE Well, there was a war
bet ween those who call thenselves Tutsis and those who
call themsel ves Hutus, correct?

DR TSESIS: Predomnantly -- well,
the Hutus were in fact in charge in Rwanda. The -- the

RPF, which was the group that was fighting agai nst

the --

MR, CHRI STIE: Governnent.

DR TSESIS: -- against the
gover nnment of Rwanda, were also -- were primarily
Tut si s.

MR CHRISTIE: Yes, okay. So there
was a -- a conflict, armed conflict, in progress, which

was engaged upon lines that differentiated between
Tutsis and Hutus?

DR TSESIS: That's right. But the
stereotype that was used was around at |east since

1963.
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MR. CHRISTIE: Well, I'mnot dealing
with that. | just want to get some facts straight. So
that -- we are tal king about the factual context of a

war between these two groups, aren't we?

DR. TSESIS: In Rwanda, yes.

MR CHRISTIE: Uh-huh. And these two
groups being at war woul d be sonmewhat simlar to the
United States being at war after Decenber 8th, 1941
wi th Japan, and taking action agai nst those of Japanese
ethnic origin. Wuld that be simlar?

DR TSESIS: That was another form of
di scrimnation, yes.

MR CHRISTIE: Yes. That was a form
of discrimnation, that --

DR TSESIS: Absolutely, yes.

MR CHRISTIE: It would have been
i npossible for Anerica to have justified or allowed the
conmuni cation of, or effect of speech, if Japan had not
attacked Pearl Harbour, and there was no war between
Japan and the United States. Do you seriously contend
t hat anyone coul d have succeeded with -- sinply saying,
| don't like Japanese. Let's put theminto
concentrati on canps?

DR TSESIS: You're neking --

MR. CHRISTIE: |1'm asking a question,
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actual ly.

DR TSESIS: Right. You are
convol uting history and you're naking an error.

MR CHRISTIE: |'m doi ng what?

DR TSESIS: You're convol uting
hi story and maki ng an error.

MR CHRISTIE: Convoluting? | just
want to hear what you're tal king about.

DR TSESIS: Convol uting history --

MR. CHRI STIE: Onh, okay.

DR TSESIS: -- and meking an error.

MR. CHRI STIE: Ckay.

DR TSESIS: There was discrimnation
agai nst the Japanese and United States before the
internment that -- had occurred on the West Coast.

They were not allowed to own |and, they were not
allowed to gain citizenship --

MR. CHRISTIE: Right.

DR TSESIS: -- there was a
citizenship provision in the U S law that only all owed
for citizenship of whites. So yes, while you're right,
they were not interned, because that set of events
didn't allow for such a mass crime agai nst humanity
until -- until the war canme about. There was a

stereotype that had created all fornms of
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di scrimnation, that was predi cated on nunerous
anti -Japanese and anti - Chi nese di scrim natory books
t hat were published.

MR. CHRISTIE: Okay. Well, in
Canada, there was no such prohibition agai nst Japanese
owning land. But we did the sane. W actually
confi scated Japanese property, interned them and --
and used the noney we acquired fromthe sale of their
property to pay for their internnent.

So | suggest to you that the
exi stence of a state of war with the country of origin
of these people of that ethnic background, was a
necessary ingredient to this act of discrimnation.

And had there been no war, such acts woul d never have
been the reality?

DR. TSESIS: In the case that you are
saying, yes. But not in the case of blacks in the
United States. In the case of blacks in the United
States, there was no war with Africa, and yet there was
a racial prejudice that lead to their enslavenent.

MR. CHRI STIE: Unh-huh. Well,
slavery -- now, when -- where did that originate?

DR TSESIS: Were did slavery
originate? | don't knowif -- | don't think -- | don't

t hi nk anybody knows t hat.
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MR. CHRISTIE: Well, where did black
sl avery origi nate?

DR TSESIS: Well, Denmark was a --
was a chief source of African slavery far before the
United -- before England was involved in the slave
trade. However --

MR CHRISTIE: The bl ack slave trade?

DR. TSESIS: Yes. Particularly in --

MR. CHRI STI E:  Uh- huh.

DR TSESIS: -- in Denmark

MR CHRISTIEE Wuld it be accurate
to say that Arabs were engaged in the black sl ave
trade?

DR TSESIS: Yes.

MR. CHRISTIE: And Jews?

DR TSESIS: There was a -- a
fractional anmount of Jews, certainly under
three percent of the -- the Jew sh popul ati on, who were
involved in -- in sone slave trade, but not "the Jews".
So no, it's --

MR CHRISTIE: | think | said "Jews",
"sonme Jews".

DR TSESIS: -- but sone Jews, yes.

MR. CHRI STIE: Unh-huh, okay. Now,

you are here telling us the long-termeffects of hate
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speech, and so | -- | want to ask you whether any --
any hate crines, in your observation, have been
identified as caused by speech, w thout surrounding
circunstances that were persuasive in fact?

DR TSESIS: Speech can't act in a
vacuum so certainly there have to be surrounding
ci rcunst ances.

MR CHRISTIEE Okay. | put it to you
that the real target of these laws is not hate, but
truth, because without truth, any speech woul d have
little effect in hate or in credibility. Wat do you
say to that?

DR TSESIS: If truth is truly being
offered for what it's neant, then it -- then it's not
denigrating. The problemis, when truth is being used
for the -- for the purpose, reckless intent --
reckl essness, know edge or with -- w th negligence,
that there is a substantial |ikelihood that harmw ||
happen. In other words, truth, in and of itself, of
course, is not harnful

The problemis the manipul ati on of

truth, for the purpose of -- or the -- well, with the
intent of incitenent, if | can use "intent". Every
time |"musing it -- just for the record, I'musing it
with all -- if | use "intent", I"'musing it in all four
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nmeani ngs and | can --

MR. CHRISTIE: Yes. ay, well,
let's say then, for the sake of argunent, that you are
possessed of truthful know edge, and you are aware if
you comuni cated, there is a substantial |ikelihood
that hatred will be engendered, pronoted or advanced.
In those circunstances, | take it your viewis that the
free and denocratic society should prevent you from
expressing it?

DR TSESIS: |If thereis a-- a
statement that's purely true, with no untruth in it?

MR CHRI STIE  Yes.

DR TSESIS: Then society mght, in
fact, have a conpelling state interest, in certain
circunstances, to prevent that sort of speech, when
it's immnently harnful. But if it's true, then it's
not --it's being said without the -- w thout any
attenpt to do anything that's denigrating towards a
group that I -- and fromwhat -- you know, fromthe
general principle that you just said.

MR. CHRISTIE: Wthout the attenpt to
do anything denigrating, thenit's -- then it's
justified, eh?

DR TSESIS: Again, that's not what |

said. The government mght still have a conpelling
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interest --

MR, CHRISTIE:  Uh-huh.

DR. TSESIS: -- in which you could

pass a narrowy tailored law, but that would be a nuch

nore difficult standard for the government to neet.

MR. CHRI STIE: Unh-huh. Ckay, | --
you're famliar with defamation | aw?

DR TSESIS: Yes.

MR CHRISTIEE Civil tort. And
you're aware that there is a defence of truth, but
t he burden on the defendant to prove it, right?

DR TSESIS: That's right, yes.

it's

MR CHRISTIE: But we do allowthe

defendant to prove it, even in cases where there is
cl ear defamation, don't we?

DR TSESIS: Yes.

MR CHRISTIE: Uh-huh. Because we

pl ace, in the private context, such a high val ue on

truth, that even if it defanes soneone, we recognize

that it has i nherent nerit, don't we?

DR TSESI S: For the -- for the tort

of defamation, yes, but for the interference of
econom c interests, we have conpletely different
el ement s.

And if it -- if you say sonething
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that's true for the purpose of -- so there -- in other
words, the other thing |I'm pointing out, w thout going
in this direction which would be -- which would take us
too far afield, is to sinply say, "You're tal king about
one cause of action, which is defamation, and hate
crimes on the Internet is another cause of action. And
t hey have separate elenents to them

MR CHRISTIE: Uh-huh. GCkay, when is
speech bi ased, biased speech?

DR. TSESIS: Biased speech? Speech
that relies on the stereotype against -- usually, a
hi storically oppressed group -- it -- specifically
towards race, colour, gender, and some of the other
characteristics | nmentioned earlier.

MR. CHRISTIE: Unh-huh. That's
because there -- those stereotypes are unfounded in
fact, right?

DR TSESIS: That's because those
stereotypes are -- well, that's certainly one of the
things that's involved, yes.

MR CHRISTIEE And that's the only
t hing that makes stereotypes inproper, isn't it, if
stereotypes were verifiably true --

DR TSESIS: Wwell, it --

MR CHRISTIE: -- it would be proper
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to express thenf

DR TSESIS: It would seemto nme that
the only truth that one could say about a group that's
verifiably true is its etiology. Black people have
dark skin. If that's the truth that you are talking
about, then I can't see howit's harnful.

MR, CHRISTIE:  Uh-huh.

DR. TSESIS: But if -- if it's a
statenent that black people are -- are dunber, then --
and | -- maybe this is ny -- it's probably ny own

fault, because I'mnot certain of the specific exanple
you are going to, but I'Il try answer it in a nore --
MR CHRISTIEE Well, what | was going
to say to you, if you get to the point, is that bias
speech is only biased when it's unfounded in fact?

DR. TSESIS: Bias is not founded in

fact, yes.

MR. CHRISTIE: And bias speech is
speech asserting illogical prejudices, right?

DR TSESIS: That's true, yes.

MR CHRISTIE: That's what nmakes it
bi ased?

DR. TSESI S: Yes.
MR CHRISTIE: But if there was a

| ogical and scientific verifiability to the speech, it
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woul dn't, by definition, therefore be biased, would it?

DR TSESIS: |If there was a | ogical
verifiability about the statement, then it would not be
bi as, right.

MR. CHRI STIE: No, because we just we
went through the definition that speech is biased
because it is asserting illogical prejudice, and it is
unfounded in fact. W agreed to that, did we not?

DR TSESIS: Yes.

MR CHRISTIE: Consequently, if it is
founded in fact, and is not a logical prejudice, it

cannot be bi ased speech, can it?

DR TSESIS: |If it's founded in -- in
fact, it could well not be biased, and the -- we return
to the question of, is it -- is it said in a context
that is -- that has substantial |ikelihood of

denigrating a particular group, and the state could
have a conpelling interest. For exanple, John Stuart

M 11 gives the exanpl e of people saying against mllers

and standing in front of a -- of this person's business
ina-- and he says, "This is inmnently harnful".
So there -- there are certain

ci rcunst ances where, even though what you are saying
is, you know, the -- all the mllers' prices -- every

mller in the country has extremely high prices on
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their comodities, sonething has to be done about this.

There are certain circunstances in which a mller m ght

say, "This is -- this has a very high likelihood of

causing harmto this mller right here in this shop."
And they might in fact, say, even

t hough that may be true, these are extrenely high

prices and people below a certain incone |evel can't

afford them we mght still want to prevent it -- you
know, that -- that the governnment -- that would have to
be an assessnent of -- within a context.

MR CHRISTIE: Isn't truth, or the
belief init, a necessary ingredient to pronote such a
strong enotion as hate in rational people?

DR TSESIS: No.

MR. CHRISTIE: So you are saying that
rational people can acquire hate where there's no truth
to the statenent?

DR. TSESIS: Again, you are using
such -- there's no specifics in what you are saying so
wi t hout any specifics --

MR CHRISTIEE Well, there's no

specifics in hate. That's why |I'm asking.

DR TSESIS: -- without any specific,
it is possible to say sonething hateful with any -- you
know, | genuinely can't answer that. But -- if you
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say, for example, sonmething like, "All Jews have
horns", all right, well, that's clearly fal se. But
there's an element of truth init, right?

There are Jews, so -- well, that
coul d nake soneone hate the Jew because after all
there is an elenent of truth. There are Jews, right,
and the -- the fallacy is, they have horns. So you'd
have to give ne specific exanples. |If you could come
up with one --

MR CHRISTIEE Well, I wll, in due
course. But | want to establish certain principles in
your use of |anguage, and your assertion that |ong-term
harm s cause -- or caused by the expression of hate,
and |'m exam ning that because you're this -- the
expert in that, and you're qualified in that area.

So I"'mgoing to ask you this, what
part does conviction or belief play in the pronotion of
hat e.

DR TSESIS: Could play a very
high -- it has a very high role in --

MR CHRISTIE: | put it to you that,
unl ess you have conviction, which is firmbelief,
strong belief, you are not going to -- no rational
person is going to acquire this strong enotion of hate?

Therefore, | put it to you that conviction is a
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necessary ingredient in hate?

DR TSESIS: Conviction in -- that a
Stereotype is true is -- is acconmpany -- you know,
sonething that could |l ead a | arge group of people to
hat e, yes.

MR. CHRISTIE: Well, I'mnot going to
be satisfied with that, because that's evasive, |
suggest. What |I'mputting to you is this: If you don't
have conviction, but it's a strong belief, you are not
going to -- no rational person will acquire the strong
enotion of hate w thout conviction?

DR TSESIS: Here, you are talking
about psychol ogy and enoti on.

MR CHRISTIE: No, |I'mtalKking
about --

DR TSESIS: | believe that a
person -- in order to indoctrinate soneone, you do have
to have a conviction that in fact, some stereotype is
false. And without having sonme belief that that
stereotype is false, and having a strong conviction, as
you put it, you can't really notivate a person to
action, yes.

MR CHRISTIEE O you couldn't
notivate a person to have the enotion of hate w thout

convi cti on?
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DR. TSESIS: Wll, you are just
speaki ng about the enption, and |I'mtal ki ng about
somet hi ng that has a substantial |ikelihood of
eliciting a hatred that could cause harm such as
physi cal , persecution or discrimnation against a
gr oup.

So if it's simply -- if what you are
saying is sinmply it elicits an enotion and not hi ng
nore, well, people have irrational enotions all the
time. |If you are tal king about an enotion that is
affective, that is to say that it has the effect of
causing action, and | agree with you, yes, it has to be
a strong conviction about the -- about sone form of
st er eot ype.

MR CHRISTIEE Well, if this enption
didn't have sonme form of action, there would be no way
of neasuring it, would there?

DR. TSESI'S: You could presunmably
create sone sort of a scale, and psychol ogi sts have
created that -- those sorts of scales --

MR. CHRISTIE. Right.

DR. TSESIS: A 1 to 10, what do

you -- "how do you feel about a particular group"?
MR. CHRISTIE: Well, look, |I'mjust
putting it -- well, what is -- what do you call hate?
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Is that intense dislike?
DR TSESIS: No.
MR CHRISTIEE It's not?
DR. TSESIS: |1'mtalking about

sonething that's affective, sonmething that has a

substantial Iikelihood of causing discrimnation,
persecution or physical harmon -- within the context
that -- within particular contexts, that have to be

determ ned on a case-by-case basis.

MR. CHRI STIE: You're tal king about
somet hi ng that has a substantial |ikelihood of harm
then? So you are tal ki ng about action?

DR. TSESIS: No, |I'mtalking about

affectiveness, with an "a".

MR. CHRISTIE: Are you going to

acquire any affectiveness, with an "a", if you don't
have the intense enotion of hate?

DR. TSESIS: Yes, it's possible. For
exanmpl e, one could have the desire to steal noney from

a particular group, say gays, find a vul nerable

target -- have no hatred towards gays, but sinply use a

stereotype in order to get other people to act agai nst
gays, by using the stereotype of hatred that one knows
can notivate people to act against a gay, and steal a

wal | et .
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Then one could -- acted on hatred,

granted, right, but know ng and understanding, in that

situation that | gave -- and the exanple | gave wth
intent, to -- to rob sonmeone, rather than just, you
know, out of hatred for soneone. It's a -- it's a

incidental victim where the person exploits a
stereotype for the purpose of conmitting a crim nal
action.

MR CHRISTIE: Excuse ne. Well, then
if you robbed a gay, sinply because you wanted the
noney, had nothing to do with dislike of gays, would
that be a hate crime to you?

DR TSESIS: Yes.

MR. CHRISTIE: (Onh?

DR. TSESIS: Because if you're
robbi ng a person because he's gay -- in other words,
you see a vulnerable victim you realize -- if you
realize that you are in a county where people who rob
gays are not often brought to justice and don't -- are
not typically punished, and the police don't handle
those crines in as -- in as -- with as much care as
t hey do other situations, and you rob a vul nerable
victim because of his -- because of a particular group
t hat he belongs to, you don't need the enotion of hate.

You coul d have the sinple opportuni smof robbing a
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person because he's gay, w thout hating that person
because he's gay.

MR. CHRISTIE: But in that exanple,
you are relying on the hate, not fromyourself the
perpetrator, but of society. And I'mstill forced to
t he question, w thout conviction in the society, of
hate and i ntense dislike of gays, you are not going to
have the affect that you need to perpetrate this
opportunistic crime? 1Isn't that right?

DR TSESIS: Well, there | agree with

you. It's --

3

CHRI STIE:  Yes.

3

TSESIS: -- it's hatred of a
comunity but --

MR. CHRI STIE: Yeah, | understand.

DR TSESIS: Well, when you show
enoti on, that nust mean an individual, right?

MR. CHRISTIE: No, it doesn't. It
could be a collective enption. But what |'m suggesting
is that you don't have a collective enotion or an
i ndi vi dual enotion w thout conviction, individually, or
collectively, right? Let's get that sinple proposition
agr eed.

DR. TSESIS: You need -- you
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certainly -- in order to elicit a hate crine -- in
other words, in order to get other people to act on a
hate crine --

MR. CHRI STI E:  Unh- huh.

DR TSESIS: -- the typical -- you
m ght have an enotion of hate, or not have an enotion
of hate. | nean, |I'mback to the sane --

MR. CHRI STIE: Sonebody has to have
the enotion of hate, either collectively or
individually, to constitute a hate crinme?

DR TSESIS: Wll, soneone has to --
no, I -- the way I would put it is, soneone has to prey
on a stereotype and use -- a vul nerable person --

MR CHRISTIE: Yes, the reason --

DR TSESIS: -- vulnerable within a
particul ar society --

MR. CHRISTIE: The reason they're
vul nerabl e is because, collectively or individually,

t hey' re hated?

DR, TSESIS: O denigrated, yes.

MR. CHRI STIE: Denigrated or hated,
di sparaged or hated. But the enotion that is required,
either collectively or individually, requires
convi ction about the inferiority of that category,

right?
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DR TSESIS: By -- by society -- if

it's by society that you are tal king about, yes.

That's -- | nmean, that's what makes them an "out

gr oup.
MR CHRI STI E: Uh- huh. To nmeke t hem

an "out" group, you have to have a conviction about
that "out" group, right?

DR TSESIS: To have -- for soneone
to be in a group that is not given the rights
collectively, that person has to be part of a group
agai nst whomthere is a widespread belief, or a
conmmunity belief, that they are -- that dehunanizes
them or believes that they need not be treated equally.

MR. CHRISTIE: To have that strong
belief that actually dehumani zes them you need strong
convi ction about that belief, don't you?

DR TSESIS: You -- you certainly
need convi ction about sone form of belief, right or
wr ong.

MR CHRISTIEE Yes. Well, in this
case, wong, according to you

Okay, the next phase of ny inquiry is
this: Were hate is expressed, either individually or

collectively, conviction and sincerity are a necessary

i ngredient in norrmal sane people. You agree?
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DR, TSESIS: | think you ve asked ne
this question a couple of tines, and | have --

MR CHRISTIE: No, |I don't think so,
because I wote themdown, and | go through them
systematically. And I'mgoing for a point, and a
pur pose.

MR VIGNA: M. Chair, these
qguestions are kind of rhetorical and --

MR CHRISTIE: No, they're not
rhetori cal

THE CHAI RPERSON: They're way beyond
the scope of what | say is his expertise. But that's
fine. You can -- | nean, you can have all the tine you

like. You like playing this game. GCo ahead.

MR CHRISTIE: |'mnot playing any
games - -

THE CHAI RPERSON:. -- you can go ahead
until six. That's the plan for everybody -- to answer

t hat questi on.

MR CHRISTIEE Well, you know, this
is the first occasion in this country upon which
questions of this kind have been | evel ed at those we
call experts.

THE CHAI RPERSON: That's fine. o

ahead.
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MR. CHRISTIE: ay. And you are
going to treat it with that regard?

THE CHAIRPERSON:  Sir, | will treat
it as -- once we have all the evidence in, you can meke
all your arguments based on that. It's just -- it was
quite sinmple in the norning. | did not authorize him
to go to that extent. |If you want to explore it, go
ahead.

MR CHRISTIE: Were is there, in
your experience --

THE CHAI RPERSON: Ms Kul aszka - -
sorry. Do you intend to ask questions al so?

M5 KULASZKA: Yes | do.

THE CHAI RPERSON: Ckay, they have to
be --

MR. FOTHERG LL: And | would like to
reserve perhaps about ten m nutes.

THE CHAI RPERSON: W'l see. (kay.

MR CHRISTIEE Al right. \Were is
t here evidence that conviction of the truthful ness or
ri ghtness of discrimnation can be acquired in norma
human behavior, in a free and denocratic society, with
a full penicle of conpeting ideas, such as there are on
the Internet, wi thout truthful factual evidence?

DR. TSESIS: Hamas is one exanple.
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They have a website that denigrates Jews, and they have
a penicle of available information. There are

soci eties that denigrate wonen, with |ots of
avai l ability about the equal potential of wonen, and
yet they are able to take in those resources, or use

t hem or not use them and neverthel ess maintain

di scrimnatory views.

Rati onal people can have
discrimnatory views. People with PhDs can have
di scrimnatory views, professors can

MR CHRISTIE: Well, thank you for
that. 1Including yourself?

DR TSESIS: Including everybody.

And all of us are --

MR. CHRISTIE: kay, let me ask you
this --

DR TSESIS: -- need to -- to exam ne
oursel ves and to know oursel ves well enough to shed
our -- to shed prejudices, if they exist.

MR. CHRISTIE: Well, once again, your
know edge of the long-termharnful effects of hate
speech, you prefer to Hamas. |s there an exanple of
anot her arned conflict in which there is factual
information presented to -- for a persuasive purpose?

DR. TSESIS: That is an exanple of
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where Hamas -- | nean, there's certainly an ongoing
conflict, yes.

MR CHRISTIEE Al right. D d Nazi
Germany and antebell um United States have anything |ike
access to the diversity of opinion and information
avai | abl e in nodern, post-Internet world?

DR TSESIS: The degree to which
we're able to communi cate through the Internet, and
have been able to since the early 90's, has been
unavail able at any point in history, that |I'maware of.

MR. CHRISTIE: The -- the slavery
t hat was inposed in antebell um confederate states, was
officially inposed by the government, wasn't it?

DR TSESIS: No, no. It was not
i nposed by the federal governnment, it was inposed by
sonme state governments.

MR. CHRI STIE: Uh-huh, but certainly,
it was officially --

THE CHAI RPERSON: |'msorry. The
sl avery was inposed by state governnments?

DR TSESIS: Yes, the -- there was --
there were | aws that --

MR CHRISTIE: Regulated it --

DR TSESIS: -- not -- allotted for,
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THE CHAI RPERSON: They -- they
regulated it. It wasn't inposed.

DR TSESIS: Yes, that's right. They
did not -- they did not enslave people, the government
did not enslave people. But they --

THE CHAI RPERSON: There were rul es

created for the operation of slavery at the state

| evel ?
DR TSESIS: That's exactly right.
THE CHAI RPERSON: Thank you.
DR TSESIS: Not at the federa
| evel .
THE CHAI RPERSON: Not at the federa
| evel .

DR. TSESIS: There was -- there was
sone federal regulation of slavery in the District of
Col umbi a, which was -- the District of Colunbia is a

muni cipality, but it's regul ated by Congress --

THE CHAI RPERSON: | understand that.
DR. TSESIS: -- and they permtted
slaves -- trading there. So there -- there was --

there is argument that they condoned sl avery, the
f ederal governnent actually condoned sl avery.
MR CHRISTIE: Wen we deal with the

| ong-termeffects of hate speech, how could others
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acquire such a strong enotion of -- dislike or
detestation of any group, as hate, by the nere
expression of that enotion fromothers, unless the
expression resonated with the sane factual stinmuli in
t heir own experience?

DR TSESIS: | take your question to
be, if the stereotype isn't based on fact, how could
anyone possibly believe it?

MR. CHRI STIE: You rephrased ny

question. | preferred ny own.
DR TSESIS: | -- |I'msure you did.
| think that -- that one can have fal se beliefs,

irrespective of the fact that there is no truth, and
you could -- you can indoctrinate |arge groups of
people. In fact, history shows -- is replete with
exanpl es of this, despite the fact that it's untrue.
One exanple is certainly the one that was used towards
bl acks, and we've nentioned that. The way that --
that Native Anericans were considered to be savages and
hunters, which certainly was true of some tribes, but
clearly untrue of many others -- is another false
belief that was spread w dely, and was used for the
pur pose -- political purpose of stealing people's |and.
And the belief that Jews killed

Christ, that's another exanple in which a w despread
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fallacy -- because even, first of all, the Jews weren't
involved in the killing of Christ, and it was the
Romans, who Jews had no authority against -- to do any

corporal punishnment. But yet it was a belief that was
wi dely held, with strong conviction, irrespective of
the fact that it was not based on truth.

MR CHRISTIEE Well, the issue of
truth is debatable, isn't it?

DR TSESIS: Mtters of truth are
debat abl e.

MR CHRISTIE: And in fact, the very
statenent you just made woul d be debatable, if one was
to rely on the Gospels that allegedly record the event,
t hat woul d be debatable, wouldn't it?

DR TSESIS: No.

MR CHRI STIE: No?

DR TSESIS: | think I've said
something all of the Gospels agree to. Pontius Pilate
made the deci sion.

MR CHRISTIE: And he wasn't
requested to do so by any Jewi sh authorities?

DR TSESIS: There's -- there's a
claimthat the -- San Hedron requested that. But given
the fact --

MR. CHRISTIE: Yes, and there was a
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statenment in the CGospels about "washing one's hands",
by Pontius Pilate? So there's a debate that arises in
the Gospels as the truth of what you said, isn't there?

DR TSESIS: There's not a debate in
t he Gospels, but there's a debate when you | ook at the
surroundi ng record, and you | ook at the fact that
Pontius Pilate was absolutely cruel to the Jews, and on
one occasi on, beheaded a nunber of Jews for not bow ng
down to the statue of Caesar. That indicates that he
was really a very cruel tyrant who didn't really very
much care for the Jews. And there's been a group of
schol ars who have argued that that account of himis
i naccur at e.

Now, if you were sinply speaking
about the historical record about individual Jews, and
whet her or not the San -- those people who were in the
San Hedron, in fact said, you should kill Jesus, or
whet her you said that there were certain Jews who were
standing in the crom, when either he or Barabas could
have been led out of jail, and they said, Gve us --
give us the other person, so --

MR, CHRISTIE: | didn't ask you that.

DR. TSESIS: -- then -- then you
woul d have a historical formof debate. The probl em

is -- with hate speech, is when it denigrates people
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and creates a stereotype that has a substantia

I'i keli hood of causing harm So as a historical matter,

yes, of course you could tal k about that, whether --
MR CHRISTIEE Wll, the

determ nation of whether it's true or false requires a

debat e about the fact of the matter, doesn't it?

DR. TSESIS: Not when it uses

stereotype but when it uses -- you know, if you use a
historical record to debate -- historical record, of
course that's a -- that's a factual matter

MR CHRISTIE: Well, the historical
record uses stereotypes. In the Cospels, it frequently
refers to "the Jews"; when they were in the upper room
and the door was |ocked, for fear of "the Jews" is part
of the Gospel. So if the historical record contains
t hese generalizations, how can you say that there's
| ong-term harnful effects of hate speech when the issue
i s debat abl e?

DR TSESIS: There's been substanti al
wor k done on how -- on how t he Gospel s have affected
anti-Sem tismthrough history.

MR CHRISTIE: And they have, haven't
t hey, the Cospel s?

DR TSESIS: You know, | -- |'m not

an expert in the CGospels, even though | --
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MR CHRISTIEE Al right. W'Il nove
on then.

DR TSESIS: -- | enjoy them but

-- | think so, yes.

MR CHRISTIE: Yes, you agree with
t hat then?

DR. TSESIS: | have no -- as | say, |
have no -- |I'mnot an expert. But yes, from what |
under stand, certainly.

MR. CHRISTIE: Yes, okay. So let's
say therefore that belief, true or false --

DR TSESIS: If I may -- I'mterribly
sorry, but I -- just so that | can get out of --

MR CHRISTIEE Can | finish ny
guesti on?

THE CHAI RPERSON: Let's go to the
next questi on.

DR TSESIS: kay, sure.

MR CHRISTIEE Al right. 1Is speech
al one capabl e of communicating the strong -- strong
enotion of hate without an experiential reference in
the listener, which verifies it with their own
experi ence?

THE CHAI RPERSON: Repeat that again,

pl ease.
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MR. CHRISTIE: Is speech al one
capabl e of commruni cating strong enotion of hate,
wi t hout an experiential reference in the listener's
experience, which verifies it?

DR TSESIS: Yes.

MR CHRISTIE: Where have studies
verified such an unlikely human phenonenon?

DR TSESIS: There is anti-Semtism
that occurs in countries -- in contemporary countri es,
irrespective of the fact that there are no Jews there.
That -- where there are no Jews, nany peopl e have not
had the opportunity to have any experience with Jews,
and yet they are able to hold anti-Semtic beliefs.

MR CHRISTIE: Whsat countries are we
t al ki ng about, where those studi es occurred?

DR, TSESIS: |'munaware of any
specific studies, but I know that that is a widely held
statenent that |'ve never heard -- seen anybody
di spute, that anti-Semtismexists in countries where
there are no Jews. And there are just ideas spread
by -- by historical stereotype.

MR. CHRISTIE: So ny question was,
where have any studies verified such an unlikely human
phenonenon, and you can't point to any?

DR. TSESIS: There need not be
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studies in circunstances where there are countries
where there are no Jews, and there are protests about
Jews doing a variety of things that they're -- that are
clainmed to be agai nst them

I n other words, you could just see

protests, you can see what people say, you can see

witings. |'mnot sure why you need specific studies
in order -- because you are not going to get at that
whole -- core of the culture that way anyway.

MR. CHRISTIE: kay, there are no
studi es. \Wat countries are you tal king about?

DR TSESIS: | did not say that there
were any -- no studies.

MR CHRISTIEE Wll, do you know of
any?

DR. TSESIS: |'mnot aware of any,
no.

MR CHRISTIEE Al right. Wll, that
was nmy question. What countries are you tal king about,
where they've had denonstrati ons agai nst Jews, but no
experience with Jews?

DR TSESIS: Wll, as far as |
understand, there are no Jews in Pakistan, yet there is
a very wide dissemnation of hatred towards Jews in

that country, and that's a -- that is one exanple. 1'm
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sure if | were -- that there are many, nany others.
| ndonesi a --

MR. CHRISTIE: Wll, is there any
possibility they have heard about the Palestinians, in
Paki st an?

DR TSESIS: | -- | think that often
there -- the issue of the Palestinians and their rights
has been exploited in order -- just as -- as a form of

hate speech, in order to have aninosity, and to take
people's mnds off of the actual problens of the
country, and to re-channel themtowards a hated group

MR CHRISTIE: If |aws express
soci etal values to prohibit what we consider inmoral,
why not ban pornography as well, on the Internet, or
violence in the nmedia, and nake Rogers Cable |iable for
conmuni cation of it?

DR. TSESIS: | did not say that
speech should be prohibited -- that is considered to be
i moral but --

MR. CHRI STIE: Ckay.

DR TSESIS: -- but there are certain
norals that the | egislature has determ ned are
appropriate socially, and that -- that courts have
determ ned that the | egislature has the authority to

limt.
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MR. CHRISTIE: Well, what nmakes you
qualified to say that there are |ong-term harnfu
effects of hate speech that don't apply to violence in
t he nedia, or to pornography?

DR TSESIS: There is a distinction

bet ween obscenity and pornography, so | --

MR CHRISTIE: | didn't ask you if
there was. | just -- |I'mconparing hate speech to
por nogr aphy.

DR. TSESIS: If pornography is
violent -- | mean, | -- again, |'ve never witten about
por nography. |'ve -- maybe skirted the issue, but if

por nogr aphy is violent towards wonen, then | could see
why soneone m ght think that there is a substanti al
l'i keli hood of harmresulting fromthat.

If the nmedia is using i mages of
violence in a way that is -- has a substanti al
l'i kel i hood of causing -- of causing hatred towards a
particul ar group, then I can see why the governnent
woul d want to limt such speech.

MR CHRISTIE: So your view is that
only harmthat affects groups would be legitimte for
soci ety to somehow prohibit?

DR. TSESIS: That is not my view

MR. CHRI STIE: Ckay.
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DR TSESIS: Laws that --

MR CHRISTIE: Wy -- okay.

DR TSESIS: -- for enploynent
di scrimnation of individuals, | think those are
legitimate | aws as wel .

MR. CHRISTIE: | see. Wy, in your
book, or here, do you fail to ask and answer the
question, in countries that have hate speech
| egi slation, do they have fewer hate crines or harnfu

soci al novenents?

DR TSESIS: Well, | think that's a
great question, and I -- sinply not one that |'ve
studi ed. There are others who have studied that. It's

not one that |'ve done research on, but certainly one
that 1'mvery interested in.

MR. CHRISTIE: Wll, here's the --
here's the question. |If -- it's the existence of hate
crimes or harnful social novements that's a harmto
society, but if speech had no effect like that it would
not be a serious or substantial harm why wouldn't you
consider it necessary to investigate the effect of hate
speech regul ati on on the serious effect that society
has a legitimate interest in?

DR TSESIS: Wll, I -- as | said to

you | think it's a great question. I'ma |limted human
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being with a limted anmount of hours, and the actual
subject | have not witten about, but certainly one
that's very inmportant. But | -- but would qualify it.
The question isn't, sir, only the existence of hate
speech | aws, but also their enforcenent, and what they
say, and how they have been i nterpreted.

MR. CHRISTIE: Well, hate speech | aws
are very strict in Germany. As a matter of fact,
peopl e shipped fromhere to there go to jail for things
that they were able to say here.

Are you able to say that there's
fewer hate crines and harnful social novenents in
Germany, with their strict hate | aws?

DR TSESIS: Certainly, the -- the
exi stence of hate | aws have prevented the di ssem nation
of hate speech that -- and have had a conmuni cative
effect on society, of showi ng hate speech and the
deni gration of particular groups, to be outside the
scope of what is legitimate in that society.

MR CHRISTIE: How do you explain
that incitenent to racial violence by such a powerful
religious figure as Martin Luther, unrestrained by any
hate | aws, had no effect in causing the Hol ocaust, from
the late 16th century till the end of the Wi mar

Republic, when there were no restrictions on the
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conmuni cation of that hatred?

DR. TSESI'S: Because genocide is one
formof harm The fact that Jews were | ocked in
ghettos in Germany is another. The fact they were kept
out of professional circles is another harm So that
genocide is just the nost extrenme formof harmthat --
that is necessary -- in which hate speech is necessary.

But all forms of discrimnation,
whet her they be in enmploynent, or whether they be hate
crinmes, or whether they be as nmassive on a scale as
genoci de, requires sonething.

So just to quickly finish up, one of
t he reasons there was no genoci de before Arnenia, was
there wasn't the technol ogi cal nmeans of acconpli shing
it. There was mass nurder, mass nmurder in the -- in
t he tens and hundreds of thousands, but never an
attenpt ed genoci de, because the technol ogi cal neans
were sinmply not there.

MR. CHRISTIE: Fromthe tinme of
Martin Luther until the beginning of the Wi nmar
Republic, Jews were able to | eave any form of
ghettoi zation, were able to assimlate into society,
becane well| accepted in the professions in the Wi mar
Republic, long before hate | aws, did they not?

DR TSESIS: You are -- you're
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speaki ng about the Wei mar Republic now?

M5 KULASZKA: Well, fromthe time of
Martin Luther, with the publication of "The Jews and
Their Lies", advocating burning of Jew sh synagogues,
and treating Jews like vermn, to the tine of the
Wei mar Republic, Jews made trenendous progress, they
became wel| accepted in all the professions?

DR TSESIS: Wll, you are going
over, what, 400 years of history --

MR CHRISTIE  Yes --

DR TSESIS: -- with one statenent?

MR CHRISTIE: -- but there wasn't a
single hate law in that period of tine.

DR TSESIS: There should have been,
because Jews were -- were treated poorly in Cernmany,
and were denigrated in Germany, and forced not to be
able to join certain professions, and were -- were
forced into ghettos.

Yes, eventually, they got of those.
You know why they got out of those, because Napol eon
cane, and he forced certain | aws about -- about civil
rights, and then after a while -- there was a period of
time in the 1860s, when you're actually right, Jews
were able to get out, and there really doesn't seemto

have been many acts of discrimnation, and Jews did
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extrenely well in Germany certainly, conpared to
surroundi ng countri es.

But the anti-Semtic -- politica
groups were able to develop a base, were able to

devel op a rhetoric, and were able to develop a

stereotype, that the -- that the Nazis were then able
to incorporate for -- to gain political power, and to
keep it, and to -- and then to make an attenpt at

exterm nation of Jews.

MR CHRISTIE: Are you saying that
hate | aws are prem sed on the belief that government
can define, and has the ability to define truth?

DR TSESIS: No.

MR. CHRISTIE: Are you able to
acknowl edge that the majority of people today in Canada
can decide the truth for thensel ves?

DR TSESIS: Yes.

MR. CHRISTIE: Are you able to accept
the proposition that the majority of people today would
not acquire a racist, anti-Semtic or bigoted views,
unl ess there was a factual foundation for those
bel i ef s?

DR TSESIS: | have no idea whether
the majority of people in Canada woul d acquire hatred

towards Jews, bl acks, wonen, gypsies, or any other
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group, unless there was a factual foundation to it.
have no i dea.

MR CHRISTIE: So in the absence of
any certainty about any long-termharnms or effects, you
still came here with the intention of advocating that
t hese | aws are necessary?

DR. TSESIS: Absolutely not. Your
qguestion was about the majority of Canadians. M
statenment is, | don't know. But could sone Canadi ans,
and enough to cause discrimnatory harm acquire those
bel i efs? Yes.

MR CHRISTIE: How do you know t hat ?

DR. TSESIS: Because throughout
hi story, and the historical exanples indicate, that
wi thout -- without there being -- w thout there being
di scrimnation pointed to a particul ar group, that
group woul d not be targeted. And the reason that
they're targeted, is because those people who target
them rely on a stereotype about a particul ar group.

That's why they're targeted, as
opposed to sone general -- you know, we're going to
attack everybody. Hitler wasn't trying to kil
everybody. The -- the Hutus in Rwanda, they weren't
trying to kill everybody, they were targeting

particul ar groups. The reason they were targeting
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particul ar groups is because they have been
i ndoctrinated into the belief that those groups should
be exterm nat ed.

MR, CHRISTIE: |s there any cause or
connecti on between speech, no matter -- speech harm no
matter how renote, sufficient to justify suppression in
such speech about those who oppose a war the governnent
supports? Wuld it be legitimte to consider that to
be sufficiently harnful to prohibit such speech?

THE CHAI RPERSON:  Shoul d speech
expressing views against a certain war --

MR CHRISTIE: A war the
governnent -- opposing a war the governnment supports.

THE CHAI RPERSON:  You' d be surprised.

MR CHRI STIE  Yes.

DR TSESIS: That seens to be core
political speech to ne.

MR CHRISTIEE | see. Is it
legitimate to suppress speech inmposing a policy the
government supports? |Is that also legitimte core
speech?

DR. TSESIS: Yes, that's legitinmate
core speech, yes.

MR CHRI STIE: Your book, it seens,

in footnote 131, seens to suggest G tlow and New York
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has been rightly deci ded.
DR. TSESIS: Could you -- |

apol ogi ze, nmy footnotes begin with one at every chapter

and then -- and then begin again in the next chapter.
| was wondering -- but I'Il ook it up in the index.
It -- it won't take nme |ong.

MR. CHRISTIE: Yes. Are you famliar

with Gtlow and --

DR. TSESI'S: Yes.
MR CHRISTIE: -- and New York?
DR. TSESI'S: Yes.

MR CHRISTIE: And that was about a
left-wing manifesto during the first world war?

THE CHAI RPERSON:. For the record, |
see individuals with this book in their hands, but it's
not before the Tribunal officially.

MR CHRISTIE: It's not in our hands
either, is it?

THE CHAI RPERSON:  No, no. Qbviously
over there.

MR CHRISTIE: Yes, hasn't been
provi ded to us.

Footnote 131 -- and | wasn't aware
that woul d have to be for every separate chapter.

DR. TSESIS: Yes, but that's okay.
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Wait, | don't think that's right, 131. | have it --
you mght be -- | have footnote 15 and 17. But that --
it's footnote 13. There's -- you nmay just be -- may
have just witten it accidently. Footnote 13, in -- in

chapter 8, and then it goes on to the text acconpanying
footnote -- footnote 18. Yes. But | can -- you

were -- | can answer the question now, or | can wait
until counsel has had the opportunity to take a | ook.

THE CHAI RPERSON:  Well, 1'Il leave it
to counsel to revise it.

MR CHRISTIE: Well, | read that to
nmean that you regard it as appropriate, that Gtlow was
rightly decided. AmI| correct in that understandi ng of
your position?

DR TSESIS: No. What | was trying
to say is that -- in this, was that the majority of
opinions in Gtlowis still good | aw i nsofar as it
says, and | quote, "that public, peace and safety", and
here is not a quote, that the government doesn't have
to wait to maintain public peace and safety:

"Does not have to defer the
adopti on of measures for its own
peace and safety until the

revol utionary utterances lead to

actual disturbances of the
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public peace, on inmnent and
i mmedi ate danger of its own
destruction, but it may, in the
exercise of its judgnent,
suppress the threatened danger
inits incipiency."

That is good |law, and that is what I

was trying to say.
MR CHRISTIEE So Gtlowis good |aw?
DR, TSESIS: Good law in the |ega

sense, that it -- this is a valid Suprene Court
deci si on. | also think that that statenent is -- is
correct. | don't know -- | don't know whether G tl ow

itself was deci ded, because | have not read the

mani festo. But | do think as a -- as a rule, that that
rule, that rule that can be then -- that can govern
ot her cases, | think, is a good rule.

MR. CHRISTIE: So you do regard

Gtlow as rightly decided then?

DR. TSESI S: | -- no. Because | -- |
don't know whether the whole -- was correct, but | do
know the rul e was correct. | don't know if the

specific case was decided correctly, but | do know that
the rule that was established by the court was a good

rule, and that the United States Suprene Court has
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never overturned it.

MR CHRISTIEE So Gtlow has never
been overturned?

DR TSESIS: G tlow has never been
overturned, even though scholars will argue that it --
it doesn't hold any nore, but | disagree with those
schol ars.

MR. CHRISTIE: Unh-huh. R A V.
versus M nnesota, have you heard about it?

DR TSESIS: Heard about it, and --
and have witten about it, yes.

MR CHRISTIE: And that was a
deci sion of the Suprenme Court of United States in '92?

DR, TSESIS: Yes, that's right.

MR CHRISTIEE And it held that even
what m ght be called "hate speech” was protected by the
First Amendnent, right?

DR TSESIS: That's right. But
that's because there was a poorly drafted ordi nance.
And in fact, there are four concurrences to it that
di sagree with the majority's reasoning, and so that
ordi nance was extrenely poorly drafted. The probl em
there wasn't that, you know, all hate speech shoul d be
prohibited. In fact, the court has nore recently, as I

state in nmy expert report, prohibit -- has allowed

StenoTran



© 00 N o o b~ w N P

N RN NN NN R R R R R R R R R R
g N W N P O © © N O 0o »h W N B O

3636

government to prohibit a formof hate speech when it's
cross burning.

But the problemis with -- that
statute said that if the cross burning elicits fear in
a person, that that's enough to cause -- hold the --
hol d the individual who did the cross burning to -- to
penal i ze the person who did the cross burning. And the
court said that you can't sinply say that -- if
sonebody is in fear, that that's enough to have a cause
of action against the person who is burning the cross.

MR. CHRISTIE: Isn't there a paradox
in your position about the exanples of the Hol ocaust,

t he I ndi an expul sions and the slave trade, in that, in
each of the exanples you relied on to justify
entrusting governnent officials with the power to
regul ate speech, they were duly constituted and

sancti oned and adm ni stered by sanme gover nnent

of ficials, which you now suggest should be able to
deci de what is appropriate speech?

DR TSESIS: No, that just shows that
the law was m sapplied, but it doesn't show that --
that the | aw cannot be applied appropriately. In other
words, the fact that -- that blacks were treated
unequal |y doesn't show that the Declaration of

| ndependence about equality is wong. To the contrary,
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it shows that the governnent was wong in not applying
those principles. So that --

MR CHRISTIE: But it was the
governnment that applied thenf

DR TSESIS: Well, the governnent
could msapply all sorts of laws. It could m sapply
| aws agai nst disorderly conduct, or target blacks with
it. They did it in --

MR CHRISTIEE Well, so should we
give themthe power to define what's legitinmate speech,
when they have this trenmendous propensity to abuse
t heir power?

DR TSESIS: Well, | nean, one could
take that argunent to the extreme, and say the
gover nment shoul d never regul ate anything, since after
all, they can abuse all laws so --

MR CHRISTIEE Well, the thing that's
particularly inmportant not to abuse is the freedomto
criticize government policy and governnent |aws and
beliefs, isn't that right, the nost inportant freedonf

DR. TSESIS: Well, | nmean, | -- |
think that that's right. You have to be able to
criticize government policy and it's -- and what it's
doing, yeah. | think that is core, yes.

MR CHRI STI E: Uh- huh. Gover nnent
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policy on inmgration, governnent policy on

mul ticulturalism governnent policy on bilingualism
government policy on legitimzing gay marriage. Al

t hose controversial things nust be fully discussed and
criticized.

DR TSESIS: Al of those are
| egitimate. However, when the speech is done with
the -- with the purpose, know edge, recklessness, or
negligence, and it has a substantial |ikelihood of
causi ng the denigration of a particular group, and
physi cal harmtowards themor -- or discrimnation,
then it's a different matter.

Then you're not -- then those people
who do that are not criticizing policy about gay
marriage, or inmmgration, or -- or desegregation of
school s, but rather -- but rather, denigrating
i ndi vidual s through their speech

M5 KULASZKA: | can't understand
how -- quite how you use the concept of negligence in
this discernnent. What do you nean by that? What is
the state of mind that results in negligent pronotion
of hatred, when you're criticizing, say, for exanple,
gay marriage?

DR TSESIS: The negligent state of

mnd that could result fromit, given the right
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context, is that the finder of fact determ nes that the
ordi nary person, under those circunstances with that
particul ar know edge, would have realized that such
utterance, under those circunstances, was substantially
likely to cause a discrimnation and -- or physical
vi ol ence, or sonme worse crinme against that particular
gr oup.

So the state of mnd is the -- what
t he ordinary person woul d have thought under those
circunstances, with what an ordinary person coul d have
known.

MR. CHRISTIE: Yes. So if they
foresaw that hatred would be pronoted, is that it?

DR. TSESIS: Well then --

MR CHRISTIEE O they ought to have
foreseen that hatred woul d be pronoted?

DR. TSESIS: That would --
approxi mte cause elenent of it, yes. It could be
foreseeabl e, or could be substantial |ikelihood,
dependi ng on how you defi ne approxi mate cause. The
foreseeability would be a very legitimate thing for the
government to consider under negligent cause of action.

MR CHRISTIE: Uh-huh. But what if
the intent was not to cause that harm but to express

what they either knew to be truth, and could prove to
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be truth, or they m stakenly thought was the truth? 1In
t hose circunstances, do you still think it's legitimte
to protect us fromthis alleged harm that such speech
shoul d be censored?

DR TSESIS: Well, just under the
conditions that you are saying, that the negligent --
t he negligence issue, staying with that, no, if they
said it accidentally, and the ordinary person would
have said it accidentally, of course there's no cause
of action.

MR CHRI STI E: No, I'mnot -- |'m not
t al ki ng about accidents. |'mtalking about a
deliberate intent to express that opinion or that
bel i ef, but honestly believing that it's the truth. 1In
t hose circunstances, do you still think that because a
reasonabl e person ought to have foreseen the effect,
t hey should have no right to say it?

DR TSESIS: |If you are speaking
of -- about negligence, undoubtedly.

MR CHRI STIE: Pardon?

DR TSESIS: |If -- the ordinary
person is -- because you said "ordinary person”,
think --

MR. CHRI STIE: Reasonabl e person, all
right?
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DR, TSESIS: No, no, no. |[|'mnot
arguing with that. But I'm--

MR. CHRI STIE: Ckay.

DR TSESIS: -- staying -- staying
with the negligent standard. For the negligent
standard, my answer is yes to -- yes.

MR. CHRISTIE: So you say yes, such a
person, honestly believing what they are saying to be
the truth, should not be entitled to say it, if a
reasonabl e person coul d foresee that soneone el se m ght
be exposed to hatred or contenpt as a result, right?

DR TSESIS: |If it's a tortive act --
if it's atort and that -- and negligence is a state of
m nd that the |egislature has defined as adequate, yes.

MR. CHRISTIE: Don't hate speech | aws

and regul ations generally target "out" groups?

DR TSESIS: Yes.

MR CHRISTIE: And by that, | nmean
peopl e that are not in power, right?

DR, TSESIS: That's right, or people
who have historically been victins. Sonetines they are
in power.

MR. CHRISTIE: No, | don't think you
heard ne, because you just said sonething |I'm sure you

woul dn't agree with, if you understood it. | said, do
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hate speech regul ations and | aws generally target "out"
groups?
DR, TSESIS: Onh, do hate speech
laws -- | thought you said "does hate speech". |
don't --

MR CHRISTIEE No, | -- I"mvery
careful in the choice of ny words, and no one nay be
listening, but I"'mtrying very hard to be careful

DR TSESIS: Well, I -- 1 didn't
hear --

MR, CHRISTIE: | said, and | repeat,

do hate speech regulations and | aws generally target

out" groups?

DR. TSESIS: Hate speech regul ations
and | aws typically are concerned for the protection of

t hose groups who are nore likely to be harnmed, and

t hose groups tend to be "out" groups.

MR. CHRISTIE: Well, the target of

the laws, the regulations are directed at "out"™ groups,
and by that, | nean those who are not in power. |
suggest hate speech | aws are never successfully
applied, or even attenpted, against any powerful "in"

group. Isn't that true?
DR. TSESIS: Certainly, that's untrue

when it cones to hate crinmes |aws that prohibit
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di scrimnation agai nst whites. W have a very fanous
case in the United States called Wsconsin V Mtchell.
It's the -- it's the case in which the Supreme Court
deci ded that hate crinme statutes do not violate the
First Amendnment, and that was hate speech by bl acks
agai nst whites.

General ly these statutes, such as the
international laws -- very early on, are witten in
general principles: Race, religion, colour, rather
t han say, blacks, Jews. And the reason for that is
because they protect everybody, and they consider hate
speech agai nst any group to be wong, but then -- but
you are absolutely right, that in the pronul gati on of
the laws, there is an understanding that it's nore
likely that "out"™ groups will suffer fromthe harm

MR. CHRISTIE: Well, the exanple you
just gave was an exanpl e where the hate speech
regul ati on was applied agai nst blacks right, Mtchell?

DR. TSESIS: Yes, that's right.

MR. FOTHERG LL: It wasn't applied
agai nst whites?

DR TSESIS: Not in that case.

MR. CHRISTIE: No. And when it's

appl i ed against whites, it's applied agai nst whites

that are a fridge group, an extrenely isolated, "out
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group, aren't they?

DR. TSESIS: You seemlike you're
maki ng a universal statenent, if | can --

MR. CHRISTIE: Well, I'mgoing to ask

you in a mnute. Tell nme one exanple of a powerful

in" group that were prosecuted under hate | ans?
DR. TSESIS: A powerful "in" group
t hat was prosecuted under --

THE CHAI RPERSON: | just want to be

clear on the term"in" group again so --

MR CHRISTIE: Al right, a group of
peopl e who are in power and privilege and authority.
Can you give nme an exanple of a group of people who
were powerful and in authority, who were the victim of
any -- or shall we say, the target of any regul ation of
t heir speech?

DR TSESIS: | presume what you are

saying is, can | give you any exanple in which hate

speech | aws were applied against an "in" group, or

where people were prosecuted who were in an "in

group --
MR. CHRI STI E:  Uh- huh.
DR. TSESIS: -- under a hate speech
statute? Well, | presune Keegstra is an exanple.

MR. CHRISTIE: You regard himas a --
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an "in" group figure?

DR. TSESIS: He's a white person
t eachi ng school, who seens to be have -- to have had a
secure job, and he's white. That -- in a society where
the --

THE CHAI RPERSON. Maybe -- do you
nmean, in a sense, that -- has there been prosecution of

hate | aws agai nst the groups that are --

MR CHRISTIE: In power and
privil ege.

THE CHAI RPERSON: I n power and
privileged. GCh, Okay. | thought you nmean it in terns
of mnority groups, for instance, or --

MR CHRI STIE: No.

THE CHAI RPERSON: No, not in that
sense? Power and privilege? So you would say, for
i nstance, in Canadian society, traditionally it was
mal e dom nat ed, white persons.

MR CHRI STIE: No.

THE CHAI RPERSON: Is that what you
are saying to say? Perhaps --

MR. CHRISTIE: No. The concept that
I'"mtrying to get at is, those people who are in power
and privilege, | mght say nenbers of a powerful group

i ke the Liberal party, or the Conservative party, or
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maj or - -

THE CHAI RPERSON:  So political power
or econom c power ?

MR. CHRISTIE: Political power,
econom ¢ power, privilege generally. For exanple, the
Cat holic church, Bishop Henry, that's a good exanpl e.
You see what |'mgetting at?

DR. TSESIS: Can | tell you, where
there was a nenber of a political power -- party that
was in power at that time, who was prosecuted while his
political party was in power?

MR CHRI STI E: No, that's not the

guestion. You rephrased it but I -- I"Il npbve on

DR. TSESIS: Well, | -- use Keegstra
as an exanple of a person who's a nenber of -- the way
t hat sociol ogists use the word "in" -- that is to say,
he was an -- a person who -- even if we don't say

"privileged", was a person who didn't suffer from any
traditional forns of discrimnation, and yet was
prosecuted under the |laws of --

MR CHRISTIE: Okay. Let's, for
exanpl e --

THE CHAI RPERSON:  No. |I'm i nterested
now in --

MR CHRI STI E: No, | know.
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THE CHAI RPERSON. W' ve heard
evi dence here, for instance, unrelated to the
constitutional issue per se -- well, perhaps it was in
some way related -- that one -- if one |ooks at the
i nci dence where human rights conpl aints have been fil ed
under the Canadi an Human Ri ghts Act over the course of
the years, you would typically find that the people who
are respondents are not particularly wealthy, in fact,
per haps quite poor --

DR TSESIS: N nety-five percent of
t hem are unrepresented by counsel

THE CHAI RPERSON: -- unrepresented by
counsel, that they're white, if we nmake a raci al
di stinction --

MR CHRISTIE But --

THE CHAI RPERSON:. -- young or ol der,
so not powerful people. Does that -- so are -- do you
know of incidents where the inverse occurs? 1Is that --
woul d that be a fair --

MR CHRISTIE: Right, right.

DR TSESIS: Were soneone was very
rich and had | ots of individual power, and was
prosecut ed?

THE CHAI RPERSON: No, the inplication

of what |'ve just said to you is that there -- there is
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an inbal ance that -- that Goliaths are going after
Davi ds, and that -- and the inverse would occur.

DR. TSESIS: Wll, the --

THE CHAI RPERSON: O at |east, do --
do the Goliaths ever face the sane type of prosecution
or -- or litigation?

DR TSESIS: You know, | -- nothing
cones to mind. But if that's true, then that neans
that as applied law, m ght be -- one would have to do a
study, whether or not it's statistically relevant at
all. And if it's statistically relevant, then one has
to determ ne whether or not the disparate effect has
anything to do with the way that the -- the structure
of the government is working.

If it's working wongly, then that's
a problemw th the statute as being -- applied
unequal ly. But it doesn't make the statute -- that
protects human rights --

THE CHAI RPERSON: No, but one -- one
wonders, do -- is hate the nonopoly of -- of people who
are inpoverished or --

DR. TSESIS: No, certainly not. But
the -- part of the problemis, of course, that people
can't afford an attorney, and that typically, what

wi nds up happening is that often, court proceedi ngs at
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a -- especially at an adm nistrative level, don't give
a person the right connection.

THE CHAI RPERSON: But we don't -- we
didn't have to bring it to that level. Conplaints
being filed. | nean, what are -- no matter what the
outcone of the hearing, a conplaint's filed against
t hese types of groups.

So what -- irrespective of the
outcone, irrespective of the | egal representation, why
is it bad that that nmay occur

DR TSESIS: Well, there are people
who are -- Zundel, | have no idea what his finances
were, and that was person who was able to travel
around. Irving was a person who was able to travel
around. He had his own Internet site. According to
Citron versus Zundel, he was paying a wonan in
California $3,000 a nonth in order to publish his stuff
on the Internet. Sonehow he Iived, sonehow he did
fairly -- somehow he did -- | don't know what his
fi nances were.

THE CHAI RPERSON: So in fact, you

guestion the prem se and you say --

DR. TSESIS: | said --
THE CHAI RPERSON: -- that these --
shoul d these individuals fall into that group?
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DR TSESIS: But yes, that | -- but
on the other hand, | believe that if this is the
enpirical -- if the enpirical research indicates that

in fact, there is this disparate application, then one
has to | ook at whether or not it's fair.

For exanple, in the United States, we
had a situation where Congress heard testinony that the
tax court was primarily thrown agai nst individuals who
were poor. The richer they were, the nore educated
they were, and certainly if they were | awers, was --
made it extrenely unlikely that the tax -- that there
woul d ever be a case investigated for the evasion of
payi ng taxes. That doesn't nean that taxing is wong.
That just nmeans that it's being applied, or at |east
Congress thought that it was applied inequitably.

THE CHAI RPERSON: Okay. |I'msorry
if -- 1 may have del ayed things. But now -- M
Kul aszka, | see you talking. How nmuch tine do you need
for your questioning? W really -- we're bound by
couple -- a conbination of multiple factors. And we've
had a long day. | nmean -- we haven't had | ong del ays.

MR FOTHERG LL: DR Tsesis has a car
wai ting for himat six clock tonight.

THE CHAI RPERSON: Right, so there's

that, and the court reporter, and all that. So what
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wi || happen? WM Kul aszka, are you goi ng ask questions?

MR CHRI STIE: No.

THE CHAI RPERSON. Wl |, then we'll --
we'll end at that tinme, and wherever the cards may
fall.

MR CHRISTIEE Well, all | can do is
say that this is a matter of sone inportance that --

THE CHAIRPERSON: It is. But in ny
opinion, and |'ve indicated to you, that sone of these
guesti ons perhaps have fallen outside of what | define
the expertise to be, but it's your cross-exam nation.
Go ahead and --

MR. CHRI STIE: Thank you.

THE CHAI RPERSON: -- and you know - -

MR CHRISTIE: |Is there a possibility
there's sone truth to racist ideol ogy?

DR. TSESIS: To racist ideology? I
t hink, by definition -- although we have to get our
definitions straight -- by definition, it is an
i naccur ate overgeneralization.

MR. CHRISTIE: Uh-huh. Well, are you
famliar wi th anything published by Philippe Rushton as
to the brain size of people who are identified by race
or 1Q or other intelligence or aptitude indicia?

DR. TSESIS: No, but | am aware of
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the work of Franz Boas, who di sproved those sorts of
studies in the early 20th century.

MR CHRISTIE: Well, no, Boas cane a
long tinme before Philippe Rushton? Have you -- are
you --

DR TSESIS: | have never --

MR. CHRI STIE: Have you ever seen his
research?

DR. TSESIS: It was never provided
for ne, and | have never seen it. But |'ve studied
t he, you know, brain size studies, and the -- the
general consensus anongst scientists is that they are
completely invalid. And if there is any difference in
brain size, it's not determ native of intelligence
anyway.

MR. CHRISTIE: So ultimtely, your
view is that such studies should not be published
because they are fal se?

DR TSESIS: I'm-- I"magain forced
to resort to explaining what | nmean by hate speech. |[f
t hey are being published, and a reasonabl e scienti st
realizes that they are -- that they are likely --
substantially likely to lead to hatred, discrimnation,
persecution or oppression of a particular group, then

yes, | think a governnent has a legitinmate reason to
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[imt their publication.
MR CHRISTIE: Even if they are true?
DR TSESIS: Even if -- if all that's
being said is that this individual has neasured X

amount of brains, and these X anobunt of brains, given

hi s net hodol ogy, are of this size, well, that's fine.
But it's when the speech crosses -- usually such
speech -- 1've never read Rushton, so | can't conmment
on Rushton. | have read these sort of -- that sort of

studies, and -- and typically, they're -- what their

authors are trying to do is to show that one group is
superior. That sort of speech, the governnent has a

right to prohibit in a --

MR CHRISTIEE Al right. Usually,
that's what the authors are trying to do? |Is that your
opi ni on?

DR, TSESIS: That's right. Now, |
don't know about Rushton but --

MR. CHRISTIE: Well, what if they're
not trying to do that?

DR, TSESIS: | don't --

MR CHRISTIE: It depends on what
they are trying to do, doesn't it?

DR TSESIS: That seens to ne to be a

guesti on about neuroscience and --
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MR. CHRISTIE: Wll, no, it --

DR TSESIS: Well --

MR. CHRISTIE: Wll, no, you -- you
have determ ned it depends on what they are trying to
do. And | draw to your attention that you' ve nmade the
i mportant distinction of realizing that the nature of
t his speech depends on the intention of the speaker?

DR. TSESIS: 1've said that a | ong
time ago, it all depends on the context --

MR. CHRISTIE: Al right.

DR, TSESIS: -- but not necessarily
the intent of the speaker, but also it could be what an
ordinary scientist, under those circunstance, would
realize that the publication of such a work -- what --
is likely to lead to.

MR CHRISTIE: Is it true that in
Eur ope, hate speech laws are nultiplying and increasing
and growi ng, the further we get fromthe war?

DR TSESIS: | think that's right. |1
haven't | ooked at the exact nunmber but | -- inny -- ny
own experience with studying those | aws, indicates that
you are right on that, yes.

MR CHRISTIE: Yes, well, after if
war, Cermany introduced restrictions on speech

i nvol ving Nazism correct?
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DR TSESIS: Yes, that's right.
MR. CHRISTIE: But at that tine,

France, Switzerland, Bel gium Spain, had not, correct?

DR TSESIS: You know, |'m not
certain of the exact chronol ogy but --

MR CHRISTIE: Well, but that tine,
1945, there were no hate speech laws in France or
Switzerland or Bel giumor Spain, were there?

DR TSESIS: Not that -- no, | think

the answer to that is no. None that |'m aware of, and

| think the answer is no.
MR CHRISTIE: And these anti-Nazi

| aws have expanded to cover other historical events?

Now i n France, it covers the Arneni an nmassacre,

Hol ocaust or whatever termyou want to use for it?
DR TSESIS: That's right. In --
MR CHRISTIE: That's illegal in

France now?

DR. TSESIS: In -- in France, any
formof -- of any genocide, in France, in Rwanda, in
Germany, is -- is prohibited and puni shable, yes.

MR. CHRI STIE: Have they -- do you
know i f they've recogni zed all the genocides in the
world, or is that sort of an expanding category?

DR TSESI S: | don't know what al
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t he genocides in the world would be. | know that
t hey' ve recogni zed those three.

MR. CHRISTIE: Those three? And |
guess it's --

THE CHAI RPERSON: The t hree,

Rwanda - -

DR. TSESIS: Rwanda, the genocide in
Ger many, and the Armeni an genoci de.

THE CHAI RPERSON:  Canbodi a?
Canbodi an genoci de?

DR. TSESIS: Kampuchea, Canbodi a,
didn't -- Khmer Rouge, | have not seen any cases from
France on that point.

MR. CHRISTIE: Unh-huh. So --

DR. TSESIS: Yes, but certainly, in
ny mnd, that was genocide. |'muncertain whether the
International Tribunals find -- found it to be that.

MR CHRISTIE: So you'd want that
deni al of that genocide prohibited too, would you?

DR TSESIS: Yes.

MR CHRI STIE: How about the Jacobite

genocide in -- after 17467 Wuld you want to include
that or -- would that be anti --

DR TSESIS: | don't knowif the
Jacobeans were -- | don't know if that was a form of
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genocide. | think that was a formof politica
but chery and rnurder.

MR CHRISTIEE ©Oh, oh. You are
Jacobeans, and I'mtal ki ng about Jacobites and --

DR TSESIS: Ch, Jacobites?

MR CHRISTIE: -- we don't understand
each ot her.

DR TSESIS: Sorry about that.

MR CHRISTIE: Jacob -- Jacobites are
t hose Hi ghl and Scots who supported Bonnie Prince
Charlie in 1735, and were subsequently pushed off their
| and and sent around -- to New Brunsw ck and --

DR TSESIS: |'ve never --

MR. CHRISTIE: You' ve never heard of
t hat one?

DR TSESIS: Not only have | not
heard of that one, but | nust tell you, the -- the
general thought on this is that there was no genoci de
until the Arnenians.

MR CHRISTIEE Oh, | see. So that's
the first one?

DR. TSESIS: That's what the thought
is. In other words, it was an attenpt to exterm nate a
group of people, and even though theirs was nore

| ocal i zed, but current international bodi es have
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considered that to be -- the U N has considered that
to be a genoci de.

MR, CHRISTIE: And that's -- that's
because there was a deliberate attenpt to elimnate a
peopl e, nen, wonen and chil dren?

DR TSESIS: That's right.

MR CHRISTIE: And the Ad
Testament's efforts of the Israelites to elimnate the
Philistines -- nmen, wonen and children -- wasn't a
genoci de?

DR TSESIS: That was one occasi on.
That thing that you read to ne is --

MR. CHRISTIE: Onh, | could read you
nore of that, believe ne.

DR TSESIS: -- that -- that occurred
in one place in one tinme, and it was a hell aci ous,
mur derous event, that was -- as far as -- | know, from
study of this, was never repeated anywhere el se. But
is it justified, no? It wasn't --

MR CHRISTIE: Al right, | didn't --
no, please. Please stop.

THE CHAI RPERSON:  Stop, Stop.

MR CHRISTIE: | didn't create that
question. | just asked you one questi on.

And is there not a trend now in
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Europe, after the Danish cartoons, to question whether
t hey should be in the business of banning ideas and
political speech?

DR TSESIS: Well, there's certainly
a discussion about it.

MR CHRISTIE: Wis there ever a tine
before that, when -- when the subject of Mislim speech
was -- or Mislimconplaints rather, had founded any --
conpl ai ned about hate speech?

DR TSESIS: | don't understand.

MR. CHRISTIE: Well, Europeans are
now questioni ng hate speech | aws much nore so than in
t he past, after the Danish cartoons?

DR TSESIS: | don't know whet her
they are questioning themnore. | know that they're
guestioning them But there are sonme Europeans who are
qguestioni ng those | aws.

MR CHRISTIEE Okay. | have -- I'm
finished with ny questions. Thank you.

THE CHAI RPERSON: Thank you. Ms
Kul aszka? You have about a quarter of an hour, M
Kul aszka.

CROSS- EXAM NATI ON BY Ms KULASZKA
M5 KULASZKA: Dr. Tsesis, | just want

you to | ook at your expert report, starting on page 4,
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5 6, 7, going onto 8. Seemto be summarizing a | ot of
laws in Germany, France, Belgium et cetera?

DR TSESIS: Yes.

M5 KULASZKA: How come you haven't
produced these laws for the Tribunal ?

THE CHAlI RPERSON: Produced t he | aw of

t hese --

M5 KULASZKA: The | aws.

THE CHAI RPERSON: The | aws.

DR. TSESIS: | wasn't requested to
produce them | didn't realize that | -- there was any

requi renment.

M5 KULASZKA: You didn't think it
woul d be useful to produce the | aws?

DR TSESIS: It didn't even cone to
m nd, but when you say it, of course it's useful, yes.

M5 KULASZKA: Because ot herw se, the

Tri bunal cannot see the | aws, or any defence is

avai | abl e.

DR TSESIS: | -- | wote an expert
report, and | -- that was ny piece of evidence to
pr oduce.

M5 KULASZKA: Do you know when these
various | aws were passed?

DR. TSESIS: | can't tell you by
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heart all of them but | can -- you know, sone of them
| can tell you by heart. Ohers, | can -- you can | ook
at ny book, and | have specific dates there.

M5 KULASZKA: Wiy didn't you produce
your book?

DR. TSESIS: | produced an expert
report, and not a book. And -- and | wanted it to be a
limted nunber of pages, so that the Tribunal would
have the time to read it.

MR. FOTHERGA LL: And al so, the
deci sion of what to produce and what not to produce is
t hat of counsel, and not of the wtness.

THE CHAI RPERSON:  Sur e.

M5 KULASZKA: Wth respect to each
country, do you know how often these |aws are enforced?

DR TSESIS: | have not |ooked into
the -- how often they are enforced, no.

M5 KULASZKA: So with respect to
Germany, for instance, you don't know how nmany cases
are prosecuted for various years?

DR TSESIS: | have certainly seen
mention of it at -- but I have not done a deep anal ysis
of that, no.

M5 KULASZKA: Do you know how often

Section 13 is used?
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DR TSESIS: | have not |ooked into
that, no. |'ve not |ooked into the nunerical nunber,
no.

M5 KULASZKA: Can you tell the
Tri bunal what defences are avail abl e under each
statute?

DR TSESIS: No.

M5 KULASZKA: Can you tell the
Tri bunal what defences are avail able under the case | aw
in each country?

DR, TSESIS: | cannot, no.

M5 KULASZKA: Can you tell us what is
considered to be hate in each country?

DR TSESIS: That's -- that's

partly -- that's defined within these statutes. |
cannot tell you that by heart. |If you gave ne a copy
of themto read, | could.

THE CHAI RPERSON:. Copy of what ?

DR TSESIS: O the statutes, any of
t he statutes.

M5 KULASZKA: Are you aware of the
assassi nation of Hrant Di nk?

THE CHAI RPERSON: Can you spell that,
pl ease?

M5 KULASZKA: Hs first nane is
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Hr-a-n-t, and his last name was D-i-n-k

DR TSESIS: | amunaware of such an
i ndi vi dual

THE CHAI RPERSON:  You are not aware?

DR TSESIS: No.

M5 KULASZKA: You haven't -- you
haven't heard of his assassination recently?

DR TSESIS: No, if a docunent had
been produced to nme, | would have been glad to | ook
intoit. But | had no docunment to | ook at of that
nat ure.

M5 KULASZKA: Have you been given
a-- an editorial fromthe Gobe & Mail, and it's

entitled "Turkey and Hrant D nk"?

DR, TSESIS: | was given a group of
docunents --

M5 KULASZKA: Just -- just |ook
t hrough those and you'll probably see it. It's a very

short editorial fromthe G obe & Miil.

DR TSESIS: | see a -- | see a G obe
& Mail piece here that | got |ast night at around 5
p. M

M5 KULASZKA: Are you aware of the
law in Turkey, in -- it's a |law agai nst denigrating

Tur ki shness?
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DR TSESIS: | have not studied
Tur key.

M5 KULASZKA: Hrant Dink was a
journalist, and he -- Arnenian, and he was prosecuted

under this |law repeatedly, and he was nurdered

recently. | just want to show you a -- or point you to
a paragraph in that editorial. 1It's on the right-hand
si de.

THE CHAI RPERSON: | have a copy of
this article, too and -- it's been handed up.

M5 KULASZKA: Ch, okay. It's on

the --

THE CHAI RPERSON: And we can produce
it later.

M5 KULASZKA: -- the second ful
paragraph. It starts:

"A spokeswoman. . ."

DR. TSESIS: Uh-huh.

M5 KULASZKA:
"for Amesty International said
yesterday that Turkey retains a
nunber of harsh [ aws which
endor se the suppression of
freedom of speech. These have,

coupled with the persisting
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official™ -- these laws --
"coupled with the persisting
official statements by a senior
governnment state and mlitary
of ficials, condeming critical
debat e and di ssensi on opi ni on
create an atnosphere in which
viol ent attacks can take place.”

Do you see that?

DR TSESIS: | do, yes.

M5 KULASZKA: Woul d you agree with
t hat assessnment of that kind of |aw?

DR, TSESIS: | cannot coment on
Tur key, sinply because | haven't studied Turkey.
This -- this speaks about Turkey, which has | aws that
endorse the suppression of freedomon -- | have neither
witten on Turkey, nor evaluated it. | sinply -- just
not a country that | have | ooked into deeply, so
don't know.

M5 KULASZKA: Now, you -- you come
froma Jewi sh famly, you were born in the Sovi et
Uni on, your famly emgrates, and they go to the United
States, correct?

DR TSESIS: Yes.

MR. FOTHERG LL: Wiy did they choose
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the United States?

DR. TSESIS: | suppose you would to
have ask ny parents that. | think they were comng to
the "land of opportunity".

M5 KULASZKA: Yes, it was the | and of
opportunity, and it had all these freedons, including
freedom of speech? Wuldn't that be a reason?

DR TSESIS: |'mnot sure ny parents
t hought about freedom of speech, but it's certainly a
wonderful thing, both in United States in Canada,
absolutely. If -- if they had that in mnd, I would
presunme that they would cone for that. But | doubt
very much that that was one of the things that they
were considering. They were escaping anti-Semtism

M5 KULASZKA: And the U. S. has not
had hate | aws, such as in Canada, and yet has -- have
you been harned by that fact?

DR. TSESIS: Have |, individually,
been harned by a | ack of --

M5 KULASZKA: Certainly, as a Jew?

DR TSESIS: |[|'ve certainly
experienced anti-Semtic events. But a |lack of |aws,
don't -- there was only one occasion when | woul d have
filed a cause of action. That was in the Arny. | told

nmy commandi ng of ficer of the denigration | had
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experienced from another officer, and he spoke to that
officer. The officer cane and apol ogi zed to ne, and
there was no need to take it any further.

M5 KULASZKA: So you've done very

well in the United States, because of its freedons?
DR. TSESIS: | have done extrenely

well in the United States because of the freedons, and

l"m-- I"mvery grateful for the opportunity, but I do

think that the United States is mstaken in its First
Amendnment docunent, as it applies to -- to hate speech.

M5 KULASZKA: And there's another --
maybe | coul d produce --

THE CHAI RPERSON:  Yes, | thought --
you know what, we'll do it tonorrow.

M5 KULASZKA: Ch, okay. OCkay.
There's another article in front of you. |It's
called -- it's "Philosophy and Public Policy" by Sidney
Hook. Do you see that?

DR TSESIS: I'mtrying to find it.
Yes, | see it, yes.

M5 KULASZKA: That's the book, and
this is a chapter, a small chapter fromthat book
It's called "The Ethics of Controversy”. Have you ever
seen this article before?

DR TSESI S: | have not. This is
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anot her one of these things that | got at five, six

o'clock last night -- I'mnot sure of the precise
time -- and have not -- did not have the opportunity to
read.

M5 KULASZKA: Do you know who Sidney
Hook was?

DR TSESIS: No, | do not.

M5 KULASZKA: |If you | ook on page
122, he discusses the general rules of controversy. |
want to ask you about them

DR. TSESIS: Uh-huh.

M5 KULASZKA: This is what he says
shoul d define the rules of controversy when there's
di sagreement. Nunmber one, "Nothing and no one is
i mune fromcriticism'. Wuld you agree with that?

DR TSESIS: Yes.

M5 KULASZKA: Even groups?

DR TSESIS: Wen it's not said for
t he hateful denigration of them of course. One can
criticize, but if it's said for the -- if the criticism
is -- is something that is being used for denigration,
there's a substantial l|ikelihood -- and then
that's a -- that's a qualifier.

M5 KULASZKA: Well that, of course,

is an interpretation, so criticism let's just |leave it
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at criticism

DR TSESIS: | absolutely agree with
the statenent. But the statenment is -- it nust be
qualified. |If the criticismin a defamation suit --

M5 KULASZKA: Well, let's go through
the list of rules. Maybe the rules will nmake it
cl earer.

DR TSESIS: kay.

M5 KULASZKA: So the second rule:

"Everyone involved in a
controversy has an intellectua
responsibility to inform hinself
of the available facts."

Wul d you agree with that?

DR TSESIS: That are -- no, | would
say -- | would qualify it wth:

"That are reasonably at that
i ndi vidual s's disposal, that a
person shoul d have reasonably
acqui red know edge of ".

M5 KULASZKA: Well, | think he's

tal ki ng about debate and di scussions, that:

"Everyone involved in a
controversy has an intellectua

responsi bility inform hinself of
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t he avail able facts."

DR TSESIS: Yes, except | qualify it

by:

"Of all the avail able facts that
one has the reasonable ability
to have -- to have determ ned".

M5 KULASZKA: Ckay. Number three:
"Criticismshould be directed
first to policies and agai nst
persons, only when they are
responsi bl e for policies against
their notives or purposes, only
when there is sonme i ndependent
evi dence of their character"?

DR. TSESIS: That one makes sense to

M5 KULASZKA: Nunber four:
"Because certain words are
| egal |y perm ssible, they are
not therefore norally
per m ssi bl e"?

DR TSESIS: Well, that's for sure

true, yes.
M5 KULASZKA: Nunber five:

"Before inpugning an opponent's
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notives, even when they
legitimately may be i npugned,
answer his argunents”.

Do you agree with that?

DR. TSESIS: No, that one has to be
taken within context. This one is true, if the
circunstances allow for the person's notives not to be
questioned. But there are certain circunstances in
whi ch, in fact, no anmount of speech -- will be able to
over cone.

And the Keegstra case is one exanple
of that, where students are sitting in a classroom the
person is saying discrimnatory things, and rather than

go in and say, |ook, Keegstra, you go ahead, you say

your opinion. W'I|l get another teacher in here, and
we'll get himto say sonething opposite.

W have to -- in that situation, |
think that this statenent is not -- so again, it
depends on context. Yes, in some contexts, | think
that's right. 1In other contexts --

M5 KULASZKA: Well, in the case of a
t eacher, you didn't need to -- a person wouldn't need

to crimnally charge them they could certainly be told
t hat what they are teaching is not in the curricul um

it's not acceptable, and he should stop teaching it?
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DR TSESIS: Wwell, if -- if we're
t al ki ng about abstract acadeni c debate, then of course,
| think that this is right. But if we're tal king about
sonet hi ng where the notives, right -- because this
poi nt that you're reading has to do with notives, where
the notives are -- or predicated on denigration or
racial superiority, then | think it's because -- it's a
question of that person's notives.

If -- if sonebody says soneone's
stupid, then answer them and -- and show them you are
not stupid. But if the notives are to denigrate you
say, as a woman, and to say you are stupid because
you're a worman, | only think it's going to be
legitimate to | ook at that person's notives and
determ ne --

M5 KULASZKA: Yes, | think M. Hook's
whole -- the whole premise of this article is, he's
trying to uplift discussion, and so he's trying to get
away fromenotion. So the mnute you call sonebody a
hat enonger, you are basically totally debasing that
di scussion, aren't you?

DR. TSESIS: You mght, yes. | nean,
that's certainly a possibility, yeah.

M5 KULASZKA: You are |abeling

someone, you -- you're raising the enotional tone of an
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argunment, and taking it away fromrational discussion,
aren't you?

DR TSESIS: |If it has no basis for
truth, absolutely, yes.

M5 KULASZKA: The next point, six:

"Do not treat an opponent of a
policy as if he were" --

THE CHAI RPERSON: We are runni ng out
of time. | think ny court reporter has to |l eave. So
what are we going to do?

M5 KULASZKA: |s he staying
over ni ght ?

THE CHAI RPERSON: No, he's not, |

gat her.

DR TSESIS: | have an airplane that
| eaves at 8:25. | still have to collect ny things
upstairs, and -- but it won't take me long. But | had
a cab that was set for 6 p.m Now, | can -- | can
stay, but I'm-- | gather that I'mat the point where

I'mat a risk of losing --

THE CHAI RPERSON:  No. And |'m not
going to run past 6:00. And | asked for cooperation on
the part of all counsel on this point, and | haven't
seen it, so what can | do?

The sanme rule will apply tonorrow
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with respect to Ms Kulaszka's witness. So we'll start
at 9 o' clock tonorrow.
--- Wereupon the hearing adjourned 6:00 p. m,

to resune on Tuesday, February 27, 2007

at 9:00 a. m
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